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Section L 

ITAVING treated in the preceding Titles of corporeal property^ incorpored 

it will now be necessary to discuss the nature of incorporeal ^^^^^' 
hereditai^ents, and the rules by which they are governed. In- s Comm. 20. 
corporeal hereditaments consist of rights and profits arising 
from, or annexed to lands ; their essence being merely in idea 

VOL. in. B 



2 TUle XXI. Advowson. Ch. I. s. 1—5. 

and abstracted contemplation, though their effects and profits 
may frequently be objects of our bodily senses. H^Breditas, 

1 Inst d a. fl/^ corporalis est, alia incorporalis ; corporalis est qua tangi 
potest et videri ; incorporalis qua tangi non potest, nee 
videri. 

The principal kinds of incorporeal hereditaments are, — 
advowsons, tithes, commons, ways, offices, dignities, franchises, 
and rents. To these^ Sir W. Blackstone had added two others, 
corrodies and annuities, which are here omitted. 

Origin of ad- 2. In the early ages of Christianity the nomination of all 



▼owsons. 



1 Inst. 17 b. ecclesiastical benefices belonged to the church. When the 

1 1 K 

Watson's Com. P^^^y of some lords induced them to build churches upon their 

edii:!"i726.^' ^^" estates, and to endow them with glebe lands, or to appro- 
priate the tithes of the neighbouring lands to their support, the 
bishops, from a desire of encouraging such pious undertakings, 
permitted those lords to appoint whatever clergyman they 
pleased to officiate in such churches, and receive the emo- 
luments annexed to them; reserving, however, a power to 
themselves to judge of the qualification of those who were thus 
nominated. 

3. This practice, which was originally a mere indulgence, be- 
came in process of time a right ; and all those who had either 
founded or endowed a church claimed and exercised the exclu- 
sive privilege of presenting a clerk to the bishop whenever the 
church became vacant. 

Fr^L^n b°' "*' ^^ advowson (a) is, therefore, a right of presentation to a 

church or ecclesiastical benefice. The word is derived from 
advocatio, which signifies in cUentelam recipere ; for in forpaer 
times the person to whom this right belonged was called advo-^ 
catus ecclesia, because he was bound to defend and protect, both 
the rights of the church, a^d the incumbent clerks, from oppres- 
sion and violence. Hence the right of presentation acquired the 
name of advowson, and the person possessed of this right was 
called the patron of the church. 

^^^' 5. Lord Coke says, there may be several patrons, and two 

several incumbents, in one church ; the one of the one moiety, 
and the other of the other moiety. And one part, as well 
of the church as of the town, allotted to the one, and the other 

(a) The law of advowioBs is here only treated of as for as lay patrons ate concened* 
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part thereof to the other ; which is called advocatio medietatis 
eccksia. 

6. The Tight of presentation^ and that of nomination to a Ri^htofnomi- 
churchy are sometimes confounded : but they are distinct piowd. 629* 
things. Presentation is the offering a clerk to the bishop ; ^***- ^^• 
nomination is the offering a clerk to the patron. These rights 

may exist in different persons at the same time. Thus a person 
seised of an advowson may grant to A. and his heirs, that when- 
ever the church becomes vacant, he will present to the bishop 
such person as A. or his heirs shall nominate. This is a 
good grant; and the person to whom the right of nomina- 
tion is thus granted, is to most purposes considered as patron of 
the church. 

7. Where the legal estate in an advowson is vested in Tit 12. 
trustees, they have the right of presentation in them : but the Tit* 15. c. 2* 
right of nomination is in the cestui que trust. So in the 

case of a mortgagee of an advowson, the mortgagee has 
the right of presentation, but the mortgagor has the right of 
Domination. 

8. The right of presentation, which was originally allowed to Adyowioos 
the persons who built or endowed a church, became by degrees ^^^ 
annexed to the manor in which it was erected ; for the endow- 
ment was supposed to be parcel of the manor, and held of it ; 
therefore it was natural that the right of presentation should 

pass with the manors, from whence the advowson was said to be 
appendant to the manor, being so closely annexed to it, that it 
passed as incident thereto, by a grant of the manor. 

9. Where an adowson has at all times whereof the memory of Wats. 66. 
man is not to the contrary passed with the manor, by the words 

turn pertinentOs, it is to be taken as an adowson appendant. But i Idsu 122 a. 
^ though an adowson is said to be appendant to a manor ; yet in 
truth it is appendant to the demesnes of a manor, which are of 
perpetual subsistence, and not to the rents and services, which 
are subject to extinguishment and destruction : from which it Dissert ch. 3. 
seems to (pUow that an adowson may be appendant as well to a 
reputed as to a real manor. 

10. It was found, in a special verdict, that the abbot of S. Long v. 

* HemmiDgs, 

was seised of capital messuage in F. and of one hundred acres i Leon. 207. 
of land there ; that there was a tenancy holden of such capital 
messuage by certain services ; that the said capital messuage 
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had been known, time out of mind, by the name of the manor 
of F. ; and that the adowson was appendant to it The Court 
was of opinion that here was a sufficient manor, to which an 
adowson might be well appendant. 
2 Vin. Ab.697. \Y^ j^ jg g^id that if a person seised of a manor, to which an 

adowson is appendant, grants one or two acres of the manor, 
una cum advocatione^ the adowson will become appendant to such 
one or two acres : but the land and the adowson must be granted 
by the same clause. 

12. Where the property of an adowson has been once sepa- 
rated from the manor to which it was appendant, by any legal 
conveyance, it is then called an adowson in gross, and never can 
be appendant again ; except in a few cases which will be men- 
tioned hereafter. 

13. An adowson appendant may become in gross by various 
Dyer 103. means. 1. If the manor to which it is appendant is conveyed 

away in fee simple, excepting the adowson. 2. If the adowson 
is conveyed away without the manor to which it is appendant. 
3. If the proprietor of an adowson appendant presents to it as 
an advowson in gross. 

I Inst. 122 a. 14, Where a manor, to which an advowson is appendant, de- 

scends to coparceners, who make partition of the manor, with an 
express exception of the advowson, it ceases to be appendant, 
and becomes in gross : but if coparceners make partition of a 
manor to which an advowson is appendant, without saying any 
thing of the advowson, it remains in coparcenary ; and yet in 
every of their turns it is appendant to that part which they have. 

Wats. 69. 15. An advowson may cease to be appendant for a certain 

time, and yet become again appendant. Thus, if an advowson 
is excepted in a lease for life of a manor, it becomes in gross 
during the continuance of the lease ; but upon its expiration, it 
again becomes appendant. So, if an advowson appendant is 
granted to a person for life, it becomes in gross ; if afterwards 
another person is enfeoffed of the manor to which it is append- 
ant, with the appurtenances, in fee simple, the reversion of the 
advowson would pass, and at the expiration of the grant for life 
would again become appendant. 

6 Rep. 64 a. 16. If a manor to which an advowson is appendant descend 

to two coparceners, and upon a partition the advowson is allotted 
to one, and the manor to the other, by this means the advowson 



Tttk XXI. Adwosfm. Ch. I. $. 16—22. S 

is become in gross : but if the coparcener, to whom the advow- 
son was allotted^ dies without issue, and without disposing of 
the advowson, it will descend to the other, and again become 
appendant. 

17. An advowson maybe appendant for one turn, and in gross Dyer 269a. 
for another. Thus if a person, having an advowson appendant, 

grants every second presentation to a stranger, it will be in gross 
for the turn of the grantee, and appendant for the turn of the 
grantor. 

18. It is said in Roll's Ab. that an advowson in gross lies in ru. Tenures, 
tenure, and in Brooke's Ab. tit. Tenure, pi. 15., a case is stated 20^i'D.Ab.200. 
where, in a quare impedit, the plaintiff entitled himself, that the 
advowson was held of him by homage and fealty ; and it was 

not contradicted that the advowson will lay in tenure. This Tit.£schett, 
doctrine is, however, contradicted in another part of Roll's Ab. ^ ' 
where it is said, that if a man grants an advowson in gross to 
another in fee, and the grantee dies without heir, it seemed that 
it should revert to the grantor; not being held of any one. And 
that it seemed, if the grantor should not have it, the king 
should, as supreme ruler. 

19. Advowsons are also presentative, coUative, and donative. PreienutiTe, 
An advowson presentative is that which has been already de- donative! 
scribed, namely, where the patron has a right of presentation to ^ Comm. 22. 
the bishop or ordinary, and also to demand of him to institute 

his clerk, if duly qualified. 

20. An advowson coUative is where the bishop and patron are Idem, 
one and the same person. In which case, as the bishop cannot 
present to himself, he does, by the one act of collation or con- 
ferring the benefice, the whole that is done in common cases by 
both presentation and institution. 

21. An advowson donative is where the king, or any subject i inst.344 a. 
by his licence, founds a church or chapel, and ordains that it gi^j^ '^^ q^^^ 
shall be merely in the gift or disposal of the patron, subject to ^^'®' ^* ^* 
his visitation only, not to that of the ordinary, and vested abso- 
lutely in the clerk, by the patron's deed of donation,' without 
presentation, institution, or induction. 

22. If the patron of an advowson donative once presents to Idem, 
the ordinary, and allows of the admission and institution of his 
clerk thereon, he thereby renders his church always presentable, 
and it will never afterwards be donative. But if a stranger who 
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has no title presents a clerk to the ordinary, who is instituted 
and inducted, this will not render the donative presentable. 

23. The existence^of an adyowson, like that of every other 
incorporeal hereditament, being merely in idea and abstracted 
contemplation, it is not capable of corporeal seisin or possession ; 
therefore a presentation to the church is allowed to be equivalent 
to a corporeal seisin of land. But till the church becomes void, 
it is impossible to acquire any thing more than a seisin in law of 
an advowson. 

24. A person may be tenant in fee simple of an advowson, as 
well as of a piece of land ; in which case he and his heirs have 
a perpetual right of presentation. It may also be entailed within 
the statute De Donis, being an hereditament annexed to land : 
but an estate tail in an advowson cannot be discontinued ; for 
nothing passes by the grant of it, but what the owner may law- 
fully give. 

25. An advowson may also be limited to a person for life or 
years, in possession, remainder, or reversion. And it may be 
held in joint tenancy, coparcenary, and common. 

26. A husband will be tenant by the curtesy of an advovpson, 
though the church be not void during the coverture. For 
although, in this instance, the husband had but a seisin in law, 
yet as he could by no industry attain a seisin in deed, it will be 
sufficient 

27. This point appears to have been determined in 21 Edw.3. 
The case is thus stated by Broke. — In a quare impedU by the 
king against divers, the defendant made title that the advowson 
descended to three coparceners, who made partition to present 
by turns : that the eldest had her turn ; afterwards the second 
het turn ; and he married the youngest, had issue by her, and 
she died; the church voided ; so it belonged to him to present; 
and did not allege that his wife ever presented, so as she had 
possession in fact. It was admitted that he might be tenant by 
the curtesy by the seisin of the others. 

28. It is said by Perkins, that although the church become 
void during the coverture, and the wife die after the six months 
past, before any presentment by the husband, so that the ordi- 
nary presents for lapse to that avoidance, yet the husband shall 
present to the next avoidance as tenant by the curtesy. 

Mr. Hargittve has observed on this passage, that such a case 
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is not within Lord Coke's reason for allowing curtesy of an ad- 
vowson, without a seisin in deed : and that he did not find any 
authority to support this doctrine, besides Mr. Perkin's 
name. 

29. Where a widow is endowed of a manor, to which an ad- And tj^ower. 

' Dver 35 b. 

¥Owson is appendant, she is entitled to it ; and if the church wats. 89. 

becomes vacant during the continuance of her estate in the 

manor, she may present to it. So if a widow is endowed of a 

third part of a manor, to which an advowson is appendant, 

the third part of the advowson shall pass. A widow is also Cro. Jac 623. 

dowable of an advowson in gross, and entitled to the third 

presentation. 

30. Lord Coke says, if a man, seised of an advowson in fee, ^ In*'- 379. a. 
marries, his wife, by act in law, acquires a title to the third pre- 
sentation ; then if the husband grants the third presentation to a 
stranger, and dies, the heir shall present twice ; the widow bhall 

have the third presentation, and the grantee the fourth : for in 
this case it shall be taken to be the third presentation, which he 
might lawfully grant* 

31. An advowson appendant may be aliened by any kind of Maybealieoed 
conveyance that transfers the manor to which it is appendant* 

An advowson in gross may also be aliened, but being an incor- 
poreal hereditament, and not lying in manual occupation, it 
does not pass by livery, but must always have been granted by 
deed ; and although the law does not consider the exercise of Crispe's case, 
the right of presentation as of any pecuniary value, or a thing 
for which a price or compensation ought to be accepted, yet infra, c. 2. 
the general right to present is considered as valuable, and an 
object of sale, which may be conveyed for a pecuniary or other 
good consideration. 

32. An advowson may not only be aliened in fee, for life or ^^ ^^ ^ "*** 

J '' ' presentation. 

years : but the next presentation, or any future number of pre^ 
sentations, may also be granted away. 

33. It has been stated that where a married man granted ^°^> ** ^' 
the third presentation to a church, his wife being entitled to 

such third presentation, as part of h^ dower, the grantee should 
have the next presentation after the wife's ; because the wife's 
title arose from an act of law, which shall not operate to the 
prejudice of the grantee. But where a man granted the next iinst.378b. 
presentation to A., and before the church became void,' he 
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granted the next presentation of the same church to B., the 
second grant was held void ; for B.'s right of presentation was 
destroyed by the act of the party, not as in the former case, 
by an act in law. 

34. It has been determined in a modem case that a grant of 
the next presentation to a church does not become void by the 
Crown's acquiring a right to present. 

35. Sir K. Clayton, being seised in fee of an advowson. the 
church being then full, by a deed poll, granted to M. Kenrick, 
his executors, 8cc., the next presentation, donation, and free disr- 
position of the said church, as fully, freely, and entirely as the 
said Sir K. Clayton or his heirs. The person who was then in- 
cumbent was made Bishop of Rochester, whereby the church 
became vacant ; and the King, by reason of his royal prerogative, 
acquired a right to present a fit person to the said church. It 
was contended that, in the event that had happened, this grant 
became void ; that in the case of Woodley v. Episc. Exeter, it 
was held the grantee of the next avoidance must have the next, 
or none at all, and must lose his right by the intervention of the 
prerogative, on the promotion of the incumbent to a bishopric. 
On the other side it was argued that the authority of the case of 
Woodley t?. Episc. Exeter was expressly contradicted by the note 
in the mai^n of Dyer, 228 &., which was apparently the same 
case, where it was stated to have been resolved by the Court 
that the grantee should have the next avoidance after the prero- 
gative presentation, because that was the act of the law ; and 
the prerogative of the King, which excluded him from the first 
presentation, injured no one. 

The Court of Common Pleas held that the grantee of the next 
presentation should present on the next vacancy, occasioned by 
the death or resignation of the King's presentee. This judgment 
was affirmed by the Court of King's Bench ; and afterwards by 
the House of Lords, with the assent of the Judges. 

36. Where a person has only a particular estate in a manor, 
to which an advowdon is appendant, he can of course only alien 
the advowson for so long as his estate shall continue. 

37. A tenant in tail of a manor, to which an advowson was 
appendant, granted the next avoidance of the advowson, and 
died : the issue entered on the manor, and the grant was held to 
be void. 
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38. Tenant in tail and his son joined in a grant of the next Wyrerscaae, 
avoidance of a church ; the tenant in tail died. It was ad- 
judged that the grant was void against the son and heir that 

joined in the grant, because he had nothing in the advowson at 
the time of the grant, neither in possession nor right, nor in 
actual possibility. 

39. Lady Hobart being tenant for life of the manor of Clifton, Dymoke v. 
to which the advowson of the Church of Clifton was ap- j Bro. Pari, 
pendant, sold the next presentation to Mr. Dymoke, and died ^*- ^^' 
before the church became void. It was resolved that the sale 

was void. 

40. It is said by Lord Coke that an advowson is assets to ii aneti for 
satisfy a warranty ; but that an advowson in gross is not ex- 522^* ° 
tendible upon a writ of eZefi^ because no annual value can be Ji°^Vr^'^i*A^ 

° o Jr. W01B.0UI. 

set upon it. It has, however been determined that an advowson 3 Atk. 464. 
in gross, whether the proprietor has a legal or an equitable in- f^ 4 w^. 4. e. 
interest therein, is assets for payment of debts; and will be ^^^* 
directed to be sold by the Court of Chancery, for that purpose. 

41. John Tong being indebted to several persons, by judgment, Ton^ v. 
bond, and simple contract, in great sums of money, died intes- 3 vin.Abr.i44. 
tate ; seised in fee, among other things, of the trust of an ad vow- n^^J? "*' 
son in gross. Upon a bill filed by the creditors of John Tong, 

praying a sale of his real estate for the payment of his debts, a 
question arose whether this advowson was assets. Lord King 
decreed that it was, and should be sold for the payment of Tong's 
debts. 

On an appeal from this decree to the House of Lords it was 
insisted by the appellants that this advowson was not assets at 
law, or Uable to the demands of any of the creditors of Tong ; 
because at law no inheritance was liable to any execution that 
was not capable of raising some profits towards satisfaction of 
the debt, which an advowson was not. On the other side it 
was contended that at common law an advowson in fee was an 
hereditament descendible to the heir, valuable in itself, and sale- 
able ; and even capable, if necessary, of having an annual value 
put upon it ; and was therefore legal assets in the hands of the 
heir. 

The decree was affirmed, with the concurrence of all the 
Judges. 
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Section I. 

An advowBon consisting in the right of presentation, it will be Preaentatioo. 
necessary to examine into the nature of this act, and the conse- 
quences that attend it; the time within which it is to be done, 
and the persons who are capable of performing it. 

2. Presentation (a) is the offering a clerk, by the patron or i intt. 12a 
proprietor of an advowson, to the ordinary ; which might for- 
merly have been done either by word or by writing : but since 
the statute of Frauds, 29 Cha. 2. c. 3. s. 4. it is necessary that 
all presentations be in writing ; and a presentation in writing is 

(a) [The teims " preKntttion " and '' noroinatkm '' are, at before obaerved^iome- Sup. c. 1* t. 6. 
times used synonymouily, but they indicate distinct rights^ which may in some casei 
exist in difierent persons : generally the person who has the legal estate is the person 
to present the derk to the bishop ; but the beneSdal owner has the right of nominating 
the person to be presented. Thus when the legal estate of the advowson is vested in 
trustees, they have the legal authority to present the clerk ; but the eetiui tpie trust haa 
the right of nomination. Barrett v. Glubb, 2 Sir W. Bl. 1052. Earl of Albemarle v. 
Rogers, 2 Ves. J. 477. Boteler v. Allington, 3 Atk. 458. So also the mortgagee ef 
an advowson is the person to present, but the mortgagor has the right of nomination.-* 
Vide infra, s. 35.] 
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a kind of letter, not a deed, from the patron to the bishop of the 
diocese in which the benefice is situated, requesting him to ad- 
mit to the church the person presented. 

3. A presentation, though duly made in all respects, may be 
revoked or varied. This was always held with respect to the 
king, but was doubted as to lay patrons. It appears, however, 
to be now fully settled that a lay patron may revoke his presen- 
tation at any time. Sir W. Blackstone has observed, that a 
presentation was certainly revocable by the principles of the 
common law, because it vested no right in any one, not even in 
the clerk presented ; for if the clerk had a right, the law would 
give him a remedy to recover it when invaded. There was, 
however, no species of common law action open or competent to 
a clerk, to recover a presentation, when obstructed, but to the 
patron only. And it was said arguendo^ in the House of Lords, 
that a presentation conferred no interest whatever. 

4. When the ordinary declares that he approves of the pre- 
sentee, as a fit person to serve the church to which he is pre- 
sented ; the clerk is said to be admitted. 

5. Institution is the commitment to the clerk by the ordinary, 
of the cure of souls. The form and manner of it is thus ; the 
clerk kneels before the ordinaiy, whilst he reads the words of the 
institution, out of a written instrument drawn up for this pur- 
pose, with the episcopal seal appendant to it, which the clerk 
holds in his hand during the ceremony. 

6. The act of presentation only gives the clerk a right ad rem, 
but institution gives him a right in re: therefore the clerk, when 
instituted, may enter upon the glebe, and take the tithes; 
though he cannot yet sue for them. 

7. After institution given, the ordinary issues his mandate for 
induction, directed to him who has the power to induct, of 
common right. This person is generally the archdeacon of 
the diocese; though others, by prescription or composition, may 
induct. 

8. The induction is to be made according to the tenor and 
language of the mandate, by investing the clerk with full posses- 
sion of all the profits belonging to the church. Accordingly 
the person who inducts usually takes the clerk by the hand, and 
lays it upon the ring of the church door; or if the church is in 
ruins, then upon the wall of the church or church- yard, and says 
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to this effect — ** By virtue of this mandate, I do induct you into 
the real, actual, and corporeal possession of the church of C. with 
all the rights, profits, and appurtenances thereunto belonging." 
After which the inductor opens the door, and puts the clerk into 
the church, who usually tolls the bell, to make his induction 
public, and known to the parishioners. After this the inductor 
endorses a certificate of the induction on the mandate, which is 
witnessed by the persons present. 

9. It has been stated that in the case of an advowson 
donative, neither presentation-, institution, or induction, are 
necessary. 

10. Pi-esentation must be made within six calendar months Of Lapw* 
after the death of the last' incumbent, otherwise the right to 
present accrues or lapses to the ordinary. It being for the in- Botder v. 
terest of religion that the church should be provided with an 3Au[f!^'.cited 
officiating minister, the law has therefore given this right of 2Mer.492,493. 
lapse, in order to quicken the patron, who might otherwise, by 

suffering the church to remain vacant, avoid paying his ec- 
clesiastical dues, and thereby frustrate the pious intentions of 
the founder. 

11. As the computation of time concerns the church, it is 2 Inst. 361. 
made according to the rules of the canon law, that is, by the 
calendar, for one half year ; not counting 28 days to the month. 

And the day on which the church becomes void is not to be taken 
in the account. 

12. As to the time from which the six months are to com- 2 Bum's Ecc. 

Law 327 

mence, the rule of the canon law in all cases was, that the six 2 Roll. Ab. 363. 

months should be reckoned, not from the time of the voidance, 

but from the time when the patron had notice of the voidance. 

As if the incumbent dies beyond sea, the six months shall not 

be counted from the time of his death, but from the time of the 

patron's knowledge thereof. 

13. It has also been held that although no lapse shall incur, if Idem, 329. 
no notice be given ; yet if in such a case a stranger presents, and 

his clerk is instituted and inducted, and the patron gives no 
disturbance within six months, he has no remedy for that turn ; 
because induction is a notorious act of which he is bound to take 
notice. 

14. Where a clerk is refused for want of learning, or on account idem, 328. 
of his morals, the patron ought to have notice, that he may pre- 
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sent another in due time ; yet if he neglects to do so, the lapse 
shall incur from the death or cession of the former incumbent, 
not from the time of notice. 
Idem, 329. 15^ jf ^^ ^j^j^ j^^ ^^^ refused, but the bishop only delays the 

examination of him, whereby the six months pass, no lapse shall 
incur ; because the church remains void by the bishop's own 
fault ; and he is thereby a disturber. 
Idem, 116. jg^ ^f^g^ ^.jjg church has lapsed to the immediate ordinary, if 

the patron presents before the ordinary has filled the church, the 
ordinary ought to receive his clerk* For lapse to the ordinary 
is only an opportunity of filling a trust, viz. of appointing a pro- 
per person to supply the living, in the case of the patron's n^lect, 
which being performed by the patron himself, the ordinary can 
then derive no advantage from it. 
Wats. 107. 17. In the case of an advowson donative no lapse incurs by 

the non-presentation of the patron, within six months ; the ordi- 
nary may, however, compel the patron to present by means of 
ecclesiastical censures. 
Who may pre- jg^ With respect to the persons capable of exercising the right 

of presentation, all those who are sole seised in fee simple, fee 
tail, or for life, or possessed of a term for years, of a manor to 
which an advowson is appendant ; or of an advowson in gross ; 
may present to the church. And where a person is entitled to 
an advowson in right of his wife, he must present in his own 
name and that of his wife ; and not in his own name only, in 
right of his wife. 
C. l.n.26.& ]g. It has been stated that a man may be tenant by the 

curtesy, and a woman tenant in dower of an advowson ; in which 
cases they may present to the church, if it becomes vacant during 
tbeir lives, 
llnst. 38S a. 20. Where a person is seised of an advowson, and the church 

becomes vacant in his lifetime ; if he dies before he has pre- 
sentedy the right of presentation devolves to his executors or ad-* 
Id. 76. ministrators, because it is considered as chattel real. But if the 

ofVrncheste^ incumbent of a church be also seised in fee of the advowson of 
Sdk.'28o!com* ^^^ ^™® church, and dies, the right to present will devdve to 
I^.TitEsgiise his heir, and not to his executor ; for the avoidance and descent 
Abr. 169. to the heir happening at the same instant, the title of the heir 

shall be preferred, as the most ancient and worthy, (a) 

(a) [If a person seised of an advowsoD dies after avoidance, and before he has pre* 
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21. Whare a penon has a grant of the next presentation to a Smithley v. 
church, it is considered as a chattel real, which, if not disposed d^^I^^' a. 
of, will vest in his execators. 

22. Lord Coke says^ a guardian in socage of an infant seised infanu. 

of a manor to which an advowson is appendant^ shall not pre- 3 .1^.' 

sent to the church : because he can take nothing for the pre- 
sentation for which he may account to the heir ; and therefore 
the heir shall in that case present of what age soever he be. This 
doctrine is now fully established ; and in the following case it 
was determined that an infant who was not a year old might 
nominate or present to a church. 

23. Cyrill Arthington conveyed an advowson to trustees, Arthingtoii «. 
upon trust to present such son of a particular person, as should Eq.5is. 

be capable of taking the same, when the church became void ; 
and if that person had no son qualified to take the living at that 
time, then in trust to present such person as the grantor, his 
heirs or assigns, should appoint; and in default of such nomi** 
nation by the grantor or his assigns, that the trustees should 
present a person of their own choosing. The grantor died, 
leaving his son and heir an infant of six months old. The 
living became vacant; and the person named in the deed 
having then no son capable of takiug the living, the guardian 
of the son took him in his arms, and guided his pen in making 
his mark; and made him seal a writing whereby one Hitch 

senled, in some cases, as stated above, the right devolyes upon the executor ; in others 
upon the heir or other person entitled to the advowson : upon this subject a <tistiDction 
must be observed where the advowson is prutntative or donative ; and where it is in lay 
or eodesiastica] hands. Where the advowson, either in gross or appendant, is preunta* 
five and io lay hands, if the person seised of the advowson dies after avoidance, and be« • 
fore preseutation, the right devolves upon his eiecutor. 11 Vin. Abr. 145. F. N. B. 34. 
Co. Lit. 120. 3 Bing. 234. 251. But if the advowson be donative, the right will de« 
▼olve upon the har, Repington v. Governors of Tamworth School, 2 Wils. 160. cited 
3 Biug. 232. 250. Where an ecclesiastical person is seised of the advowson, in right 
of his benefice as a prebendary in right of his prebend, if he dies after avoidance, and 
before presentation, it devolves upon his successor, and not upon his eiecutor ; because 
it u a spiritual trust reposed in him in right of hii ecclesiastical benefice, and it cannot 
devolve upon tfie executor, since no one can ezerdse the right, who is not clothed with 
the ecclesiastical character, in respect of which the right accrues. Rennell «. Bishop of 
Lincoln, 3 Biog, 223. To this the case of a bishop seems to form an exception , for if 
the patron be a bishop, who dies after avoidance, and before the vacancy is filled up, 
the king shall present. Co. Lit 388 a. Watson, ch. 9. p. 48. cited 3 Bing. 236 ; one 
of the reasons assigned is, that nothing but induction fills the church against the 
king.] 



16 JUk XXI. Adofmmm. Ch. 11. j. 23. 

waa Dominftted and appointed to Ae trustees, in order to be 
presented by them to the living. The trastees sapposing 
the plaintiff, as an infant, anable to make such an appoint- 
ment, refused to present Mr. Hitch ; upon which the infant 
brought his bill against the trustees, to have them execute their 
trust in presenting his nominee. 

It was argued for the defendants that the presentations of 
clerks to bishops for admission to churches, was an act that re- 
quired judgment and discretion, which an infant was not master 
of; and though the law suffered them to present to their own 
Tmng, yet it was of necessity, because there was no one else to 
do it ; and if they could not, then a lapse must incur ; for a pre- 
sentation to a living being a thing of no value, and therefore not 
to be accounted for, a guardian could not have it Whereas in 
the present case, if the grantor or his heirs neglected, or were 
incapable of presenting, the trustees were expressly authorized 
to present, whose act would be considered as the act of the 
infant; so that no injury would be done to any body. And 
though, in cases of evident necessity, equity might square itself 
by law, yet where no such necessity appeared, reason and 
common sense ought to prevail ; from whence it was inferred 
that the nomination, being an act requiring discretion and judg- 
ment, was void ; and the trustees entitled to present their own 
clerk. 

On the other side it was contended, that in the case of pre- 
sentation, as an infant just bom might present at law, so the 
law did not look on it as an act which required discretion in 
the patron ; nor indeed was it requisite ; for infants being sup- 
pased to follow the directions of their guardians, might be in- 
formed by them, who was a proper person ; or if they were not, 
yet a presentation being only a bare recommendation of a clerk 
to the bishop, and not an act which gave any interest in the 
Atk. 710. living, and the bishop being absolute judge of the person's 

abilities, there did not appear any great reason why an infant 
might not make it as well as a person of full age ; and it was 
not of necessity that they must present ; for though a lapse 
might incur, yet the presentation of the minor on the next 
vacancy was reserved, and nothing divested out of him by the 
bishop's collation; so that as to the infant, it was the same 
whether the bishops collated or the trustees presented : where- 
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fore they inferred equity ought to be bound to the law, since the 
case and reason of the thing was alike, for otherwise the greatest 
confusion and uncertainty would follow. 

Lord King said — '' An infant of one or two years old may 
present at law ; — then why may they not nominate ? Does the 
putting a mark and seal to a nomination require more discretion 
than to a presentation ? The guardian is supposed to find a fit 
person, and the bishop to confirm his choice ; and if this is per- 
mitted in law, why should a court of equity act otherwise in 
equitable estates ? " Decree for the plaintiff. 

24. Mr. Hargrave has observed, that though this decision i Inst. 89a. ni. 
may remove all doubts about the legal right of an infant of the 

most tender age to present^ still it remains to be seen whether the 
want of discretion would induce a court of equity to control the 
exercise where a presentation was obtained from an infant, with- 
out the concurrence of the guardian. 

25. Where an advowson is held in joint tenancy, all the joint Joint tenants, 
tenants must join in the presentation. And where an advowson gbaw^Vvcs! 
is vested in trustees and their heirs upon trust to present to the ^^' J ^^ 
church whenever a vacancy happens, they are joint tenants; 

and must therefore, upon any avoidance, all join in the pre* 
sentation. 

26. If there be two joint tenants of an advowson^ and one pre- i Inst ISG b. 
sents without the other, this is no usurpation upon his com- 
panion. But if the joint tenant who presented dies, it shall 

serve for a title in a quare impedii, brought by the survivor : if 
one joint tenant presents, or if they present seVerally, the ordi- 
nary may either admit, or refuse such a presentee ; unless they all 
join ; and after the six months, he may present by lapse. 

27. By the common law, where an advowson descends to co- Coparceners, 
parceners, and they cannot agree to present jomtly, the eldest piowd. 333. 
sister shall have the first turn, the second the next, and so of the 

rest, according to their seniority; and this privilege extends, 
not only to the heirs, but also to. the assignees of each copar- 2 Inst. 365. 
cener,-whfither they acquire a portion of the estate by convey- 
ance, or by act of law, as tenant by the curtesy, who shall have 
the same privilege by presenting in turn, as his wife would have 
had, if alive. 

28. The estate of an advowson descended to two daughters as Bailer v. 
coparceners ; the church became vacant twice in their time, | '^r^'^ 340.^'' 

VOL. III. c 
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33. It is laid down by Lord Holt that joint tenants of an ad- Eflfect of a par- 
vowson may make partition to present by turns ; which will Ep^samm 
divide the inheritance aliquatenus, and create separate rights. J"^^*^if*' 
So that the one shall present in the one tum^ and the other in ^35. 

the other; which is a sufficient partition, for partition of the pro* 
fits is a partition of the thing, where the thing and the profits 
are the same. It cannot make two advowsons out of one, but 
it can create distinct rights to present in the several turns. And 
in this case each of the parties is said to have advocationem me- 
dietatis ecclesia. 

34. By the statute 7 Ann. c. 18. s. 2. it is enacted, " That if 
coparceners, or joint tenants, or tenants in common, be seised of 
an estate of inheritance in the advowson of any church or vicar- 
age, or other ecclesiastical promotion, and a partition is or shall 
be made between them, to present by turns, that thereupon every 
one shall be taken and adjudged to be seised of his or her sepa- 
rate part of the advowson, to present in his or her turn ; as if 
there be two, and they make such partition, each shall be said 
to be seised, the one of the one moiety to present in the first 
turn, the other of the other moiety to present in the second turn. 
In like manner, if there be three, four, or more ; every one shall 
be said to be seised of his or her part, and to present in bis or 
her turn," 

36. Where a person mortgages an advowson, the legal right Mortgagon 

' ** ° ' o o m3y nominat*. 

to present is transferred to the mortgagee ; yet he cannot present 

a clerk of his own choice, whether the advowson be appendant 

or in gross. For since the presentation is gratuitous, and the Amhunt v. 

mortgagee cannot account for any benefit from it, a court 2 VerQf40i. 

of equity will compel him to present the nominee of the mort^ Com^Re^s^j 

gagor. 

36. A petition was presented on behalf of a mortgagor, that Mackenzie v. 
the mortgagee of a naked advowson might accept of his nomi^ 3 Atk.'sdb. 
nee, and present him upon an avoidance, the incumbent being 
dead. It was insisted for the mortgagee, that as there was a . 
large arrear of interest, he ought to present, if any advantage 
accrued from it ; and the case in Peer Williams was cited, Gardiner v. 
where the plaintiff's father, being possessed of a 99 years' term wms. 404. ' 
of the advowson of Eckington, made a mortgage thereof to the 
defendant^ and in the mortgage deed was a covenant, that on 

c 2 
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every avoidance of the church, the mor^i^ee should present ^ in 
which the Court gave no opinion ; but seemed to incline that the 
mortgagee had a right to present. 

Lord Hardwicke was of opinion that the mortgagor ought to 
nominate ; and that it was not presumed any pecuniary advan- 
tage was made of a presentation. He observed that these were 
indifferent securities: but the mortgagee should have consi- 
dered it before he lent his money ; and, instead of bringing a bill 
of foreclosure, as he had done in this case, should have prayed a 
sale of the advowson. The next day he mentioned that be was 
not clear as to this point ; and that he had looked into the case 
of Gardiner f?. Griffiths, according to the state of it in the House 
of Lords, where the decree of Lord King was affirmed, and 
said that was a mixed case; and that he doubted himself whether 
a covenant, that the mor^gee should present, as was the case 
there, was not void ; being a stipulation for something more than 
the principal and interest; and the mortgagee could not account 
for the presentation. 

The question was adjourned for farther consideration to the 
next day of petitions, when the mortgagee not being able to 
find any precedent in his favour, gave up the point of presenting; 
and an order was made that the mortgagor should be at liberty to 
present, and the mortgagee was obliged to accept of the mort- 
gagor's nominee, (a) 
Aodtenanuby 37. It was formerly understood that where a manor, to which 

statute mer- , , . . 

chaDt. an advowson was appendant, was extended on a statute mer- 

Gioucester', ^^ chant ; if the church became void during the cognizee's estate, 
Ow. 49. \^Q might present to it. But it is to be presumed that if a case 

of this kind were now to arise, the cognizor of the statute would 
be allowed to nominate a clerk to the cognizee ; by analogy to 
the case of a mortgage. 
And bankrupts. 38. It has been held that if a patron of a church is a bank- 
rupt, and the church becomes void before the advowson is sold 
under the commission, the bankrupt shall present, or nomi- 
nate (i), to the church. 

(a) [Where the advowson is in trustees they have the legal o£Sce of presenting ; the 
ctituique trust has the right of nominating to the vacant benefice. — Vide supra, aect 2. 
note, infra s.?!.] 

(b) [By the 77 sect, of stat. 6 Geo. 4. c. 16. the assignees of the banJcrupt aie antho- 
rized to execute all powers which the bankrupt could legally execute for his own bene6t. 
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39. With respect to the persons who are disabled from pre- Wboaredis- 

-^_*_ / ,, ,. * abled from pre- 

senting to a church, none but natural-born subjects can exer* wntiDg. 

cise this right. Therefore, if an alien purchases an advowson, *^* ^ * 
and the church becomes vacant, the Crown shall have the pre- 
sentation. 

40. Where a person seised of an ad?owson is outlawed, and 
the church becomes vacant while the outlawry is in force, such 
person is disabled from presenting, and the avoidance is forfeited 
to the Crown. 

41. By the statute 1 Will, and Mary, sess. 1. c. 26. every 
person who shall refuse or neglect to subscribe the declaration 
mentioned in an act of that parliament, intituled, ** An Act for 
the better securing the Government, by disarming Papists;*' 
shall be disabled to make any presentation to a benefice. And 
the chancellor and scholars of the universities of Oxford and 
Cambridge shall have such presentation, (c) 

42. By the third section of this statute, the trustees of Roman 
Catholics are disabled from presenting to any benefice. And 
by the fourth section, such trustees, by presenting without 
giving notice of the avoidance to the vice-chancellor of the 
university, to whom the presentation shall belong, .within 
three months after the avoidance, become liable to a penalty 
of 600/. 

43. By the statute 12 Ann. st. 2. c. 14. s. 1. Roman Ca- 
tholics are disabled from presenting to any benefice ; and every 
such presentation is declared void to all intents and purposes. 
By the stat. II Greo. 2. c. 17. s. 5. every grant made of any 
advowson or right of presentation, collation, nomination, or do- 
nation to any benefice, by any person professing the Catholic 
religion, or by any mortgagee or trustee of such person, dhall be 
null and void ; unless it be for valuable consideration to a Pro- 
testant purchaser. 

44. [By the recent stat. 10(3eo.4. c. 7. for relief of his majesty's 
Roman Catholic subjects, it is provided, sect. 16. that nothing 
therein contained should extend to enable any person, otherwise 
than as he was then (13th April, 1829,) by law enabled, to exer- 

(ezoept the right of nomination to any eodeBiastical benefice.) As the void turn cannot 
he sold, it is not assets for the benefit of the creditors.] 

(c) The presentation to the Ii?ings situated south of the Trent belong to Oxford ; and 
Ijhose situated amth of that river belong to Cambridge^ — Not9 to former edition. 
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cise any right of presentation to any ecclesiastical benefice what-* 
soever ; or to repeal, vary, or alter in any manner the laws then 
in force in respect to the right of presentation to any ecclesias- 
' tical benefice.] 

45. A lunatic cannot present to a church, nor his committee. 
But the Lord Chancellor, by virtue of the general authority dele- 
gated to him by the crown, presents to all livings whereof luna- 
tics are patrons, whatever the value of them may be ; generally, 
however, giving it to one of the family. Doctor Woodeson says 
this right was first asserted by Lord Talbot, whose example has 
been followed by all his successors. 

46. The right of presentation to an ecclesiastical benefice is 
but a limited trust, for the bishops are still in the law the judges 
of the qualifications of those who are presented to them for that 
purpose. Patrons never had the absolute disposal of their 
churches, upon their own terms ; for if they did not present fit 
persons, within the limited time, the care of appointing a proper 
person to fill up the vacant benefice returned to the bishop. 
And as the law requires that the clerk presented be idanea per- 
sona, various exceptions may be made to the character and quali- 
fications of the person presented. 1. Concerning his person, if 
he be under age, or a layman. 2. Concerning his conversation, 
if it be irregular or criminal. 3. Concerning his ability and suf- 
ficiency to discharge his pastoral duty, which belong to the 
bishop, as the proper ecclesiastical judge; who may and ought 
to refuse the person presented, if he be not idonea persona. 

47. It was resolved by the Court of King's Bench in 32 Eliz. 
that all such as are sufficient causes to deprive an incumbent, 
are also sufficient causes for refusal of a presentee. 

48. It is a good cause of refusal of a clerk that be is stmo- 
niacus in the same presentment ; that is, has made a corrupt 
contract to be presented ; or that he is simoniacus in another 
benefice. 

49. When the bishop refuses without good cause, or unduly 
delays to admit and institute a clerk to the church, to which he 
is presented, the clerk may have his remedy against the bishop 
in the ecclesiastical court. 

50. If the patron finds himself aggrieved by the ordinary's re- 
fusal of his clerk, he may have his remedy by writ of quare imr 
pedit, in the temporal court ; and in such case the ordinary must 
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shew the cause of his refusal^ specially and directly ; not only 
that he is a schismatic or a heretic, but also the particular schis- 
matical or heretical opinions with which he is charged must be 
set forth ; for the examination of the bishop does not finally con- 
clude the plaintiff; and without shewing specially, the Court 
cannot inquire and resolve whether the refusal be just or good. 
If the cause of refusal be spiritual, the Court shall write to the 
metropolitan to certify thereof ; or if the cause be temporal, and 
sufficient in law, which the temporal court shall decide, the same 
may be traversed, and an issue thereupon joined and tried by a 
jury. 

61. It has been determined by the House of Lords that it was £p. Eieter v. 
a good plea on the part of a bishop, in a qtiare impedit, that the Parl.'ca. 88. 
presentee was a person not sufficient or capable in learning to 

have the church ; and that he need TK>t set forth in what kind of 
learning, or to what degree, he was defective. 

62. As it is of the utmost importance to the public that eccle- Of simony. 
siastical benefices should be conferred on those only whose learn- 
ing and piety qualify them for the duties annexed to such offices ; 

the law has always been extremely careful in watching over those 
who have advowsons, lest they should be influenced, in the ex- 
ercise of .their right of presentation, by any corrupt or improper 
motives. It has therefore been established from the earliest i inat. 17 b. 
times that no pecuniary or other valuable consideration ought, in 3 1^^ ^53^ 
any instance, to be given or received for procuring a presentation 
to a church. This offence is called simony in the canon law. 
the person making a corrupt contract of this kind is called sinto- 
uiacus, and a person thus presented to a church is said to be 
dmoniach promoius. 

63. By the statute 31 Eliz. c. 6. it is enacted, for avoiding of 
simony, that if any patron, for any sum of money, reward, gift, 
profit, or benefit, directly or indirectly, or for or by reason of any 

promise, agreement, grant, bond, covenant, or other assurance, 6 6ac.Abr.id8. 
shall present or collate any person to an ecclesiastical benefice es-i^icrBesi^! 
or dignity, such presentation shall be void, the presentee be ren- 
dered incapable of ever enjoying the same benefice^ and the crowa 
shall present to it for that time only. 

54. It was formerly held, that if a person who had acquired a Wats. 96, 
benefice by simony, enjoyed it during his life, the king might 
present after his death; because the church, notwithstanding the 



24 Title XXI. Advawson. Ch. II. s. 54—60. 

institution and induction of the simonist, remained void to the 
king's presentation^ before his death ; and his death could not 
make him incumbent that was none before^ or otherwise alter the 
case. But now, by the statute 1 Will. & Mary^ c. 16., it is 
enacted, that if a person simoniacally presented shall die without 
being convicted of such simony in his lifetime^ such simoniaca! 
contract shall not prejudice any innocent patron or clerk on pre- 
tence of lapse to the crown, or otherwise. 

Procurini a 55. The first kind of simony under the statute 31 Eliz. is 

^eientation for ^h^^e any sum of money, gift, reward, profit, or benefit, is given 

or promised, directly or indirectly, for procuring a presentation 

3 Inst. 166. to a benefice. And Lord Coke observes that simony is the more 

odious, because it is ever accompanied with perjury ; for the pre- 
sentee is sworn not to commit simony. 

Wau. 43. 5g^ jf ^ ^lerk seeks to obtain for money a presentation to a 

void church, though afterwards the patron present him gratis, 
yet this simoniacal attempt disables him from taking the bene- 
fice ; being deemed an unfit person to hold it, for having at any 
time been capable of intending to obtain it corruptly. 

Idem 37. 57, jf ^ patron promises a clerk that in consideration of his 

marrying his daughter or kinswoman he will present him to a 
living when void, this is a simoniacal contract. 

Byrter.Man- 53. But where A. covenanted that B. his son should marry C. 

ning, Cro. Car.' ^ ^ •' 

191. ' the daughter of D., in consideration of which D. covenanted to 

advance 300/. for his daughter's portion ; and A. covenanted to 
settle certain lands on his son and his intended wife. There 
were likewise covenants on the part of A. for the value of the 
lands, and for quiet enjoyment; and a covenant on the part of 
D. to procure a certain benefice for B. on the next avoidance. 
It was held that this was not a corrupt contract, it not being a 
covenant in consideration of the marriage, but a distinct and in- 
dependant covenant, without any apparent consideration. 

fordTl? ^U2' ^^* ^ reservation of a profit to a stranger, as an annuity to 

the widow or son of the last incumbent, does not appear to be 
within the statute 31 Eliz., though Doctor Watson doubts it : 
but it is perfectly clear that a reservation of any kind of profit, 
in favour of the patron, is within the statute. 

Hutchmson's 60. It was resolved by all the jud&res, in 8 Jac. 1., that if any 

cue, 12 Rep. . , "^ j e> ' j 

101. Id. 74. should receive or take money, fee, reward, or other profit, for any 
Crol HizfTW. presentation to a benefice with cure, although in truth he which 
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is presented be not knowing of it, yet the presentation, admis- 
sion^ and induction, are void, by tbe express words of the statute 
31 Eliz., and the king shall have the presentation hac vice. For 
the statute intends to inflict punishment upon the patron, as 
upon the author of this coniiption, by the loss of his presenta- 
tion ; and upon the incumbent who came in by such a corrupt 
patron, by the loss of his incumbency, although that he never 
knew of it. But if the presentee be not cognizant of the corrup- 
tion, then he shall not be within the clause of disability in the 
same statute. 

61. In a writ of error to reverse a iudc:ment, whereby the Rexw.TraMd, 
king had recovered upon a title of simony, which was» that a 2 Keb. 204. 
friend of the clerk had agreed to give a sum of money to J. S., 

who was not the patron, to procure the clerk to be presented to 
a church, who was presented accordingly. 

It was assigned for error, that it did not appear that either 
patron or clerk were acquainted with the agreement. But the 
Court said, the clerk was simoniaci promotus. And it was said 
that Doctor Duxon had enjoyed the church of St. Clements 
above twenty years by such a title of the king's ; the presentee 
of the patron being ousted, by reason of a friend's having given 
money to a page of the earl of Exeter, to endeavour to procure 
the presentation ; and neither the earl nor the clerk knew any 
thing of it. 

62. [In the case of Fox v. Bishop of Chester, it was decided 2 Bar. & Creu. 
that a contract for the sale of the next presentation, the parties cro.*£liz. 685. 
knowing the incumbent to be at the point of death, was JS*v'^^b 
simoniacal ; and the presentation made in pursuance of it void ; 458. 
although the clerk presented was not privy to the transaction, 

and the contract was not made with a view to the presentation 

of any particular individual. But this decision was reversed 6Bmg. i. 

upon a writ of error in the House of Lords, June 3, 1829.] 

63. The second kind of simony is where the right of present- Sale of the 
ing is sold at the time when the church is vacant This was 5^^^*^^^ 
also held to be void at common law, because during the vacancy ^'^^y* 

of the church, the right of presenting was but a chose in action, 
which could not be transferred. 

64. A patron of an advowson, the church beinc: void, granted Stephens v. 

^ , . • 1 » , Wall, Dyer, 

to B. proximam presentattonem to the said church, jam vacantem, 282 b. Jenk. 
ila quod liceat B. hac vice ad diciam ecclesiam preserUare. And ^^^•"•^•**^* 
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it was resolved, by all the judges of England, that the grant 
was void ; for the present avoidance was a thing in action and 
privity, and vested in the person of the grantor. 

65. A lease of an advowson, granted after the church became 
vacant, was adjudged void, as to the immediate presentation. 
And it is said by Lord Hardwicke, that the sale of an advowson 
during a vacancy was not within the statute of simony, as a sale 
of the next presentation was ; but was void by the common law. 

66. In a modern case, the Court of King's Bench resolved 
that a grant of a next presentation, or of an advowson, made 
after the church was actually fallen vacant, was a void grant, 
quoad the fallen vacancy. Lord Mansfield and Mr. Justice 
Wilmot said, the true reason why a grant of a fallen presenta- 
tion of an advowson, after avoidance, is not good, quoad the fallen 
vacancy, is the public utility, and the better to guard against 
simony ; not for the fictitious reason of its being a chose in action. 
And it was held in the same case, that a grant of a presentation, 
after institution of the incumbent to a second living which va- 
cated the first was void, because the church was considered as 
vacant from the time of institution. 

67. If the patron sells the fee simple of the advowson after 
the avoidance^ neither he nor his vendee can have a quare int- 
peditj because the avoidance makes it a chose in action, so that 
it does not pass to the grantee ; and the grantor has destroyed 
his action by his conveyance, so none can have it. 

68. If a presentation be made by a person usurping the right 
of patronage, and pending an action for removing his clerk, who 
is afterwards removed, the benefice is sold ; this is an offence 
within the meaning of the statute, for the church was nover 
full of that clerk. And if this were allowed, the statute might 
be eluded ; for it would be only getting an usurper to present 
while the church was void, and then selling it. 

69. Where a person purchased the next presentation to a 
benefice, the church being then full, with an intention to pre* 
sent a particular person, a subsequent presentation of that person 
was formerly deemed simony. But it is now &n universal practice 
to purchase the next presentation to a living, the church being 
full; and there is no modern instance where a presentatioa 
under such circumstances has besn questioned. 
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70. It is well settled that a purchase of the next presentation Cro. Eiiz. 685. 
to a churchy when the iocumbent is in a dying state^ is siraony : vin. Abr. 468. 
but it was determined, in the following case, that a purchase of ^^^'t ^'*"* 
an advowson in fee simple under these circumstances, was not s. 62. 
simony. 

71 The plaintiff Barrett, having: notice that the incumbent Barratt*. 

,. . ,. . , , r . , . . Glubb, 2 Black. 

of a hvmg was on his death-bed, and that it was uncertain r. 1052. 
whether he would live over the night, purchased the advowson 
in fee of the defendant. The incumbent died the next day, 
and the purchaser presented his clerk upon that avoidance. 
A question was referred by the Court of Chancery to the Court 
of Common Pleas, whether the said presentation was void, as 
being on a simoniacal contract. 

Serjeant Hill argued for the plaintiff that this was no simony, 
being the sale of an advowson in fee, before an actual vacancy ; 
that simony was properly defined a presentation in respect of 
reward ; that the statutes of simony being penal, and restrictive 
of the common law, ought therefore to be construed strictly ; 
that fraud or simony ought not to be presumed or intended. 

Serjeant Glyn for the defendants insisted that the common 
law, previous to any statute, took notice of corrupt presenta- 
tions, as contracts ex turpi causd ; that no profit was allowed 
to be made of a right of patronage ; that a purchase made with 
an intent to present a particular person was simoniacal ; and 
the laws against simony, when they merely vacated the pre- 
sentation, were considered as remedial, and construed largely ; 
when they inflicted a forfeiture, as penal, and construed strictly. 

Lord Chief Justice De Grey g^id^ he was not able to doubt 
upon the question. An advowson was a temporal right ; not 
indeed jus babendi, but jus disponendi. The exercise of that 
right was by presentation. The right itself was a valuable 
right ; therefore, an advowson was held to be assets in case of 
lineal warranty. It was real assets in the hands of the heir } ADte, c. 1. 
and the trustee or mortgagee of an advowson was bound to 
present the clerk of the cestui que trust, or mortgagor. Thus far 
it was a valuable right, and properly the object of sale: but 
the exercise of this right was a public trust, therefore ought to 
be void of any pecuniary consideration, either in the patron or 
the presentee. It could not, it ought not, to produce any profit* 
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It was not vested in a guardian in socage, nor was he account- 
able for any presentation made during the infancy of his ward. 

Simony was unknown to the common law, though corrupt 
presentation was. But what was or was not simony depended 
on the statute of 31 Eliz., which did not adopt all the wild 
notions of the canon law, but had defined it to be a corrupt 
agreement to present No conveyance of an advowson could be 
affected by that act, unless so far as it affected the immediate 
presentation ; therefore a sale of an advowson, the church being 
actually void, was simoniacal and void in respect to the then 
Gretnwood v, present vacancy. But it had never been thought, that to pur- 

Ep. of London, \ ^ ^ , . , i \ , 

6 Taun. 727. chase an advowson merely with the prospect, however proba- 
ble, that the church would soon become void, was either cor- 
rupt or simoniacal ; though by the common law, if a clerk or a 
stranger, with the privity of the clerk, contracted for the next 
avoidance, the incumbent being in extremis, it was held to be 
simoniacal. 

The present case was the purchase of an advowson in fee* 
No privity of the clerk appeared. The church was not actually 
void, but in great probability of a vacancy ; which, however, 
was by no means equivalent to a certainty. He said the judges 
would go beyond every resolution of their predecessors, to deter- 
mine this to be simony. Suppose this had been the purchase of a 
manor, with the advowson appendant, and the incumbent lying 
in extremis, what must be done in the present case was simony. 
Must the Court have declared the appendancy to be severed, or 
that the whole manor was puchased corruptly, for the sake of 
the advowson? 

The other judges concurred ; and the Court certified that the 
presentation was not void, it not appearing to them to have 
been made upon a simoniacal contract. 

Exception. 72. It was formerly doubted whether it was simony for a clerk 

to purchase for himself the next presentation to a benefice, while 
it was full, and to be presented thereto, when it became void. 
To put an end to this doubt, the statute 12 Ann. c. 12. enacts, 
" That if any person shall, for money, reward, gift, profit, or 
advantage, or for or by reason of any promise, agreement, grant, 
bond, or other assurance, of or for any money, reward, gift, profit, 
or benefit, directly or indirectly, in his own name, or in the name 
of any other person or persons, take, procure, or accept the next 
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avoidance or presentation to any benefice, See, and shall be 
presented or collated thereupon, that every such presentation ojr 
collation shall be utterly void and of no effect in law ; and such 
agreement shall be deemed to be a simoniacal contract; and it 
shall be lawful for the queen's majesty, her heirs and successors, 
to present or collate unto such benefice^ &c. for that time oj turn 
only. And the person so corruptly taking, procuring, or accept- 
ing such benefice. Sec. shall, from thenceforth, be adjudged a 
disabled person to have and enjoy the same^and shall be subject 
to any punishment, pain, or penalty prescribed or inflicted by 
the laws ecclesiastical, in like manner as if such agreement had 
been made after such benefice, 8cc. had become vacant. 

73. It has been doubted whether the purchase of an advowson 
in fee by a cleygyman, and a presentation of himself upon the 
death of the incumbent, be within this statute. It appears^ 
from an opinion of the late Mr. Fearne, that he did not con- CaiM and Opi- 
sider such a purchase as prohibited by that statute, and that a 
presentation by a trustee of such a purchaser, of the purchaser 
himself, might be made. This opinion is supported by Lord 
Chief Justice De Grey's argument in the case of Barrett v, Ante, s. 7i. 
Glubb, in which he distinguished between a purchase of the next 
presentation to a church, and a purchase of an advowson in fee; 
for, in the first case, he admitted that a purchase would be 
simoniacal, if the incumbent was in extremis ; whereas in the Vide Faley's 

Philoiophy, 

in the second case he held it good. B. III. c. 20. 

74. An incumbent of a living may resign it to the ordinary ; Resignation, 

3 Burn* j!!«cc*L« 

or if it be a donative, to the patron, in which case it becomes 302. 
vacant. 

75. A collateral condition cannot be annexed to a resignation. Idem* 
the words being pure sponti absolute et simpliciter, in order to 
exclude all indirect bargains, not only for money, but for any other 
valuable consideration ; except it is made for effecting an ex- 
change, in which case it admits of this condition, viz. that tlie 
exchange shall take full effect. 

76. A resignation of a benefice is not valid until it is expressly idem 305. 
accepted by the ordinary, and it has been long settled that the 
ordinary may refuse a resignation. 

77. By the 31 Eliz. c. 6. s. 8. it is enacted, that if any incum- 
bent of any benefice with cure of souls shall corruptly resign 
or exchange the same, or corruptly take for or in respect of the 
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resigning or exchanging the same, directly or indirectly, any 
pension, sum of money, or other benefit whatsoever ; as well the 
giver as the taker of any such pension, sum of money, or other 
benefit corruptly, shall lose double the value of the sum so 
given, taken, or had ; half to the queen, and half to him that 
shall sue for the same in any of her majesty's courts of record. 

78. It has been long a common practice for patrons, when 
they present a clerk to a living, to take a bond from him in a 
sum of money, conditioned either to resign the living in favour 
of a particular person, as a son, relation, or friend of the patron, 
whenever such son, 8cc. becomes capable of taking the living, or 
else to resign generally, upon the request of the patron. In the 
first case they are called special bonds of resignation, and [until 
a recent determination (a) which will be noticed in a subsequent 
section, a very general opinion prevailed that they were] valid. 
In the second case they are called general bonds of resignation ; 
and were never approved of by the bishops, though in some 
cases held to be valid by the courts of law and equity. Bat 
whenever they were used for the purpose of obtaining any- 
pecuniary anvantage from the person presented, the Court of 
Chancery always interposed and granted an injunction against 
them. 

79. Dr. Watson observes that general bonds of resignation 
did not find any encouragement from the Court of Chancery^ 
which relieved the incumbent ; and would not oblige him to re- 
sign, or to pay the penalty of the bond, unless some special 
cause were shewn and made out by the patron that he was un- 
qualified to hold the living, or guilty of some immorality or irre- 
gularity, which was a sufficient cause of deprivation ; or at 
least that he was non-resident, and neglected his duty. But in 
the following case it was determined by the House of Lords, 
that where a clerk, upon being presented to a living, entered into 
a general bond to the patron to resign whenever the patron should 
require him, such bond was absolutely void. 

80. The rectory of the parish church of Woodham Walton, in 
the diocese of London, becoming vacant, Mr. Fytche, the pa- 
tron, presented his clerk, the Rev. Mr. Eyre, to the bishop, for 
institution. The bishop being informed that Mr. Eyre had given 
his patron a bond in a large penalty, to resign the said rectory 



(a) [Fiotcher v, Lord Sondes, 3 Bing. 501. Infra, s. 84.] 
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at any time upon his request, and Mr. Eyre acknowledging that 
he had given such a bond, the bishop refused to institute him 
to the living. Mr. Fytche brought a quare impedit against the 
bishop, to which he pleaded two pleas: — 1. That the living was 
a benefice with cure of souls, and that the clerk had given a 
bond to the patron in the penalty of 3,000/. to resign at any 
time upon the request of the patron ; whereby tlie presentation 
became void in law. 2dly, That the living was a benefice with 
cure of souls, and that for the purpose of investing the patron 
with an undue influence over the clerk, it was agreed that the 
clerk should, in consideration of the presentation, become bound 
to the patron in a bond as aforesaid ; which was accordingly done. 

Mr. Fytche demurred to both these pleas. The bishop 
having joined in demurrer, judgment was given by the Court of 
Common Pleas for the patron, and affirmed by the Court of 
King's Bench. 

Upon a writ of error in the House of Lords, it was contended 
on the part of the bishop, that although there were several ad- 
judged cases upon the subject of general bonds of resignation, 
none of them had arisen in the same form, or between parties 
acting in the same capacity, and other circumstances similar to 
the present ; therefore they ought not to be considered as pre- 
cedents by which this case was to be determined. That the 
bishop or ordinary was authorized by law to judge in the first 
instance of the fitness or unfitness of the person presented to 
him for institution; and the appellant had, in this instance ex- 
ercised his authority according to law. That it was in the 
power of the patron, by means of a general bond, to establish 
two modes of selling a vacant living, which was simony ; either 
of which was equally certain and infallible. 1. The parties 
might make the penalty in the bond adequate to the price of the 
living. The presentee, when instituted, might refuse to resign, 
and pay the penalty without any suit ; or might make known 
execution of the bond, and then tender resignation to the bishop; 
which the bishop, under those circumstances would probably re- 
fuse. Upon his refusal, the bond might be put in suit : and thus, 
also, by a circuity, the penalty might be paid as the price of the 
living. 

The second mode of selling a living which was vacant, through 
the medium of a general bond of resignation, was equally obvious 
and practicable. The penalty of the bond of resignation might 
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be made excessive, nracli above tbe real value of tbe living; the 
patron might, daring the inromhency of the presentee, who ex- 
ecuted the bond to resign, sell tbe next torn or right of presen- 
tation at an advanced price, and after such sale reqaire the in- 
cumbent to resign in terms of his bond. By this means the first 
presentation would be fictitious ; and the sale of the second pre- 
sentation, though made under the pretence of selling a right of 
presentation to a full benefice, would in reality be the sale of a 
vacant living. That a general bond to resign put tbe person who 
entered into such bond under the power of the lay patron, in- 
stead of being under the authority of the bishi^, to whom be 
swears canonical obedience ; and whom by law he was oUiged 
to obey ; and was thus, contrary to good policy, creating an in- 
fluence which tended to subvert ecclesiastical discipline and 
subordination. That general bonds of resignation were contrary 
to law, by altering the tenure of the office oi a beneficial deigy- 
man ; for every benefice being an office for life, the patron could 
grant it only for life. He could not grant it for years, he could 
not grant it at the will of himself, for such grant in direct terms 
would be void as contrary to the very tenure of the office. 
Where there was a general bond of resignation entered into, the 
same alteration of the tenure was effected by circuity. The 
patron granted, and the presentee accepted, at the will of the 
patron, that benefice, which the law intended to be conferred 
and holden for life. 

That although a court of equity would grant relief, in case 
the patron made an improper use of a general bond to resign ; 
yet, from the extreme difficulty of discovering the real purpose 
for which it was used, it could seldom be possible to procure 
such relief; or to guard, by that means, against the consequences 
that follow from such bonds being tolerated. The bad purpose 
not being discovered, could not be prevented but by a solemn 
decision, that general bonds of resignation were illegal. That a 
general bond of resignation puts it in a great measure in the pa- 
tron's power to convert a part of the profits of the Uving to his 
own use, and absolutely puts it in the power of patron and in- 
cumbent together to make such partition of them as they can 
agree upon, whereby the revenues of the church may be alien- 
ated : and that a general bond of resignation was an assurance 
of profit or benefit to the patron ; and therefore contrary to 
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the statute 31 Eliz. c. 6.» and inconsistent with the oath of 
simony. 

On behalf of the defendant in error it was said that this was 
a new attempt to question the settled law of the land ; namely^ 
whether a bond given by the presentee to the patron^ with a 
condition to resign upon request, which was termed a general 
resignation bond, simple and unattended with any other fact or 
circumstance, was corrupt, simoniacal, and against the statute of 
Elizabeth. This had been questioned and repeatedly deter- 
mined in Westminster Hall to be legal, and not simoniacal ; and 
it was looked upon to be so well settled and established, that in 
Hesketh v, Oray, 28 Geo. 2. the Court would not suffer the 
counsel to argue against the validity of such a bond. But such 
a bond might be abused ; it might be corrupt, simoniacal, and 
against the statute ; it might be given upon a preceding stipula- 
tion of gain. Sec. ; or after it was innocently given, it might be 
used by the obligee for the purpose of withholding tithes, or de- 
riving some pecuniary advantage to himself. And if there were 
only grounds to suspect such practices, a bill might be filed for 
a discovery ; and it was admitted that when such illegal facts 
were alleged and proved, such a bond could not be enforced in 
a court of justice. But the courts of justice never interfered 
with possibilities. They never interfered but when such abuse 
appeared, and was specified and alleged in the pleadings, in 
order to be proved if denied. That the bishop in this case was 
precisely in the same predicament with the clerk in all the other 
cases. He had the same advantage of filing a bill for a disco- 
very of such illegal fieict, and of pleading it, when he had so dis- 
covered it ; and he had it in the present case. 

But the bond in the present case was a mere simple resigna- 
tion bond, unattended with any such illegal circumstance ; every 
such circumstance, suggested by a bill for a discovery, had 
been denied ; no such abuse was specified in the first plea ; and 
therefore the cause therein alleged by the bishop was not suffi- 
cient for him to refuse the clerk. That the same reasoning 
might be applied to the second plea, — the possible abuse of such 
a bond ; viz. that he would have acquired, and had undue in- 
fluence, power, and controul over the clerk, if he had admitted 
him ; so also as to the unfitness of the clerk. But in order for 
the courts to interfere, the undue influence must have happened ; 

VOL. III. D 
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it must then be specified and alleged in the plea, in order ior the 
court of justice to interfere : the unfitness in like manner must 
be specified and alleged^ in order to be proved. But the bond 
in the present case was unattended with any such circomstanoe ; 
and therefore neither any undue influence or unfitness was spe- 
cified in the second plea to have attended the presentation ; con- 
sequently the cause here alleged was not sufficient for the bishop 
to refuse the clerk. 

As to the propriety of specifying the unfitness, it might be 
observed that the judgment of the bishop was subject to review ; 
he oould not refuse ad libitum, he must assign his cause of re- 
fusal ; for every fact of unfitness might be questioned, and tried 
in a temporal court, except literature ; and that was subject to 
the review of the metropolitan. Upon the whole, there was no 
fact alleged in the pleadings of illegal use in giving the bond ; 
or of undue influence or unfitness in the clerk to be admitted, 
&c. ; besides the mere naked giving of the bond ; wherefore it 
was hoped the judgment of the Ciourt of King's Bench woold 
be affirmed. 

After hearing counsel on this case, several questions were put 
to the judges ; seven of whom were of opinion that the bond was 
good and valid ; and the eighth, (Mr. Baron Eyre) that it was 
illegal. A debate and division of the house ensued, when there 
appearing to be for reversing the judgment nineteen, among 
whom were all the bishops present, and against it eighteen ; it 
was ordered that the judgment given in the Court of King's 
30 May, 1783. Bench, affirming a judgment given in the Court of Common 

Pleas, should be reversed. 

81. In consequence of this determination, general bonds of 
resignation were deemed illegal and void. But the courts of 
law did not seem disposed to condemn bonds of resignation, un- 
less they are exactly similar to that which was hek) un- 
lawful in the above case ; for in a subsequ«it case the Court 
of King's Bench held that a bond by which a clerk shall only 
bind himself to the performance of those duties which the rules 
of law, and the principles of morality require, is valid, and will 
be enforced. 
Bagshaw v. g2. A bond was given by a clerk to a patron to reside on the 

78. ' * ' living, or to resign if he did not return after notice ; and also not 

to commit waste on the parsonage. 
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In an action of debt on this bond, the question was^ whether 
it was valid or not. 

Lord Kenyon. — '^ I cannot bring myself to entertain a doubt 
on this case. It has been argued that the patron's ri^it of pre- 
sentation is a mere trust ; it is so to some purposes, but not to 
all. It is a trust coupled with an interest ; for it is a subject of 
conveyance with a valuable consideration, which is not the case 
with a naked trust As soon as the defendant was presented 
to the living, he was bound to take upon himself all the duties 
of an incumbent, to reside on the living, to take upon him the 
cure of souls, and to keep the house in proper repair. Now this 
bond was entered into for the purpose of securing a performance 
of all those duties, which by law, and without the bond, he was 
bound to discharge. I avoid saying any thing respecting the 
case of the bishop of London v. Fytche; when that question 
comes again before the House o£ Lords they will, I have no 
doubt, review the former decision, if it should become necessary. 
It is sufficient for me, in deciding the present case, to say, it can- 
not be governed by that. For here the plaintiff does not call 
for the resignatbn of the incumbent ; but merely for a perform- 
ance of those duties, which in morality, religion, and law, he 
ought to do. I am therefore clearly of opinion that a bond for 
the performance of these duties is not illegal." 

Mr. Justice BuUer — ^' I cannot find any immorality or illega- 
lity in this bond. It is the duty of an incumbent to reside on 
his living, and to be regular in the dischaige of his duty. Now 
this bond requires nothing more : it only requires him to do what 
the law would have compelled him to do without it." 

Mr. Justice Orose was of the same opinion, and judgment was 
given for the plaintiff. 

83. In a subsequent case, where a clerk had given a bond to Partridge v. 
the patron on the presentation, on condition to reside on the Term^.'359. 
living ; and to resign, if the patron's son became capable and 
desirous of taking the living ; and also to keep the rectory-house 
and chancel in repair : The Court of King's Bench, in an action 
of debt on this bond, understanding that it was intended to carry 
the case up to the House of Lords, gave judgment for the plain- 
tiff, without any argument ; saying, that as this was not precisely 
similar to the case of the Bishop of London v. Fytche, they were 
bound by the established series of precedents. 

d2 
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It does not appear that this case was ever carried to the Hoase 

of Lords. 

3 Bing. 601. 84. [Until the recent case of Fletcher v. Lord Sondes, decided 

Newman, 4 on appeal in D. p., a very general opinion prevailed, that al* 

70, 71. * though, according to the case of Bishop of London v. Fytche, 

bonds and other assurances for general resignation were void, yet 
they were valid when given for securing the resignation of eccle- 
siastical preferments in favour of specified individuals. The 
3 Bing. 623. former case, however, decided that for either of those purposes 

such bonds, &c. were void ; and, in consequence of this previous 
misapprehension of the law, many bonds and other assurances 
had been entered into for the purpose of special resignation, and 
many presentations and inductions made accordingly. In order, 
therefore, to remedy the inconveniences that might result from 
the above decision, the statute of 7 & 8 Geo. 4. c. 25. was imnae- 
diately passed : and subsequently the 9 Oeo. 4. c. 94. rendered 
valid bonds, covenants, and other assurances made for the re- 
signation of ecclesiastical preferments, in favour of one individual 
named in such bond. Sec. or to any one or two individuals therein 
named, being within the degrees of relationship (by blood or 
marriage) to the patron specified in the act.] 
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Section L 

During the first ages of Christianity^ the clergy were supported Origin tadnt- 
by the voluntary offerings of their flocks : but this being a pre- 
carious existence, the ecclesiastics in every country in Europe, 
in imitation of the Jewish law, claimed, and in course of time 
established; a right to the tenth part of all the produce of lands. 
This right appears to have been fully admitted in England before 
the Norman conquest, and acquired the name of tithe from a 
Saxon word signifying tenth. 

2. Tithes may be described to be a right to the tenth part of 
the produce of lands, the stock upon lands^ and the personal in- 
dustry of the occupiers. They were originally a mere ecclesiastical 



(a) Nothing mora tiian a general outline of the law of tithes is here attempted, and 
that only as fir as ralatas to lay impropriators*— Not« to former edition. 






,« 4- 




9^^ rV#f 




^j< ^^/ 49k4MKie j» yvaetrnna. trua ike is 

i^ .^ 4si^4^*>, ,KV V,«^; /)rA^^ S,ii2t ai nzit ca a crrtj^ puctiaB of its 
1 ft P/.y/»% fJr^ It, f^i^Mft </ all 

f>,4 ^^-fy/f/,,ffitt^//rf </ br*/J, aeitbcr woold they be aftcled by m re- 
l.^X V ' *' ^"^"^ '' *'' ^U*fm Wi%ut% oat of kuidt. Thus it was held in 42 

F/lit'x ^. lh«i % ytf^/r, frtit%f/n inpanooee shall have tithes against 
ht^ ffWh t^^4tfn^mi, becauie he does not chum them in respect of 
Ui« fmimnluif iff tbs famd, or any right or title therein ; bat as 
Uii^'n, in tmftci ifast be is parson by ooUateral means. And in 
iii VMts it was bsid that where a paison leased all his gM>e 
IsrMl tiff yfsfs, with all the profits and commodities rendmng 
i\utiAPU »liiliirf((« and fourpence pro otmdlms exactiombiu ei de- 
mifttlhf h9 WAN notwithstanding entitled to the tithes. 

/)« TUlios then are not an object of the senses: they are neither 
viMilild nor tnn|{iblo. Thoir produce may indeed be seen and 
Mi I hut Umy oxiiit only in contemplation of law ; from which 
it lolluwii that ih^y are incorporeal, for the law ascribes corpo- 
rally only io thoio objects which are substantial and permanent. 
i»iitvi«itUiiiiU. ff. 'riihf»n iiro of three kinds, predial, mixed, and personal. 

tMt«dial fHhon ftro nuch as arise merely and immediately from the 
voi^xiiible proiluce of the land ; because a piece of land being 
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called in the canon law pnedittm, whether it was arable^ meadow, 
or pasture, the fmit or produce thereof is called predial. Nor is 
any allowance made for the trouble and expense of raising any 
species of vegetable which yields tithe. Mixed tithes are those 
which arise not immediately from the profit of the land ; but 
from the produce and increase of animals nourished by the land. 
Personal tithes are the profits which arise from the labour and 
industry of man, in some trade or employment ; being the tenth 
of the dear profits, after dedncting all expenses. 

7* Tithes are again divided into great and small. Where the 
tithe of any thing is fM^us ecclesue provenitis, it is reckoned 
among the great tithes ; where it is parvus ecclesi^R provenius, it 
is reckoned among the small tithes. Thus the tithes of corn, 
hay, and wood, are great tithes, because they are in general of 
much greater value than any other species of tithes. The predial 
tithes of other less valuable vegetables, such as hops, potatoes, 
madder, woad, together with mixed and personal tithes, are small 
tithes. 

8. It was formerly doubted whether the distinction between Norton v. Clark, 
great and small tithes arose from the nature of the vegetable, or ^ ' 
from the quantity of it in any particular parish. But it is now 

settled that the quantity of any particular vegetable raised in a 
parish cannot alter the nature of the tithe ; for in that case, corn 
and hay might in some parishes be a small tithe ; and, in con- 
formity to this principle. Lord Hardwicke held, that the tithe Smith t. w^ttt, 
of potatoes, though sown in great quantities in common fields, * 
was a small tithe. 

9. This doctrine has been confirmed by a determination of simmsi. Ben- 
Lord Henley, who held that tithes are by law denominated and p^^^. Ca.'29. 
adjudged to be great or small according to the nature of the ve- ^ "^^^^ ^^* 
getable ; not from the mode of cultivation, or the use to which 

it was applied. 

10. Predial tithes, ccmststing of the immediate produce of the How tad when 
land, are due of common right, it being a principle of law that n^p. 15. a. 
all lands ought to pay tithes. But mixed and personal tithes 

are only due by custom ; therefore, unless they have been usually 
paid, they are not demandable. 

11 • It was formerly held that tithes were only payable of such 
things as yield an annual increase: but this rule has been devi- 
ated from, in the case of some vegetables, which produce a crop 



2 lost. 651. 
Bunb. 10.314. 
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only every second or third year ; and in the case of underwood 
or coppice, which is only cut once in seven or ten years. 

12. It was also formerly held that tithe was only due once in 
the same year : but it has been determined in two modem cases, 
that if divers crops are grown on the same land, in the same 
year, tithe is payable of each of them. 

2 GwiU. 562. 13. It has also been resolved in several cases, that no tithe is 

due of that which produces another titheable substance: but 
this rule has also been deviated from in modem times. 

r^wUl^-m' ^*' ^*^^ respect to predial tithes, it is a general rule, quod 

qiiicquid oritur ex pradio ^tisdem sunt pradiales. Of these pre- 
dial tithes, some are fructus naturales^ which grow naturally, 
without the industry or labour of man, as grass, &c. and others 
^xe fructus artificiaies vel industriaksj to the growth of which in- 
dustry and labour are requisite, as com. Sec. The tithes of these 
are called dedma provementes, and dedmajixa, because they arise 
exfructibus stirpis in terra fix^. 

Corn and other 15. Com is a predial tithe, of which the tenth cock, shock, or 

sheaf is due to the parson, where the custom of the place is not 

2 Inst. 651. otherwise. But no tithe is due for the rakings of com involuii- 

12 Mod. 236. ., , , , , 1 . o 

Gwiii. 477.562. tanly scattered, unless where the rakmgs are of great value, or 
^43, * ^^^ are left on the land, covinously, in which cases tithe is payable 

for them. 
Gwiii.477. 16. It is laid down that no tithe is payable for stubble : — 1st, 

Because the corn is titheable, which is the principal, and the 

stubble is of no value ; 2d, Because, in the case of stubble, there 

Id. 1438. ig no second renewing. And in a subsequent case, it was held 

that stubble used partly for fodder, and partly for manure, was 
not titheable ; the whole of it being used in husbandry. But 
that this did not extend to a farmer, who left an unusual quan- 
tity of stubble, in order to make a fraudulent profit of it. 
Anstm V. Ni- 17, Every other species of grain, such as beans, peas, 8cc., 

615. Nicholas Cultivated for sale, are titheable ; and whether they are set, drilled, 
19, ^^ * sown, or planted in rows ; in a garden-like manner, they are small 

tithes ; but in some cases peas and beans have been considered 
as a great tithe. 
^*y* 18. Hay is subject to the payment of tithe, notwithstanding 

9 Yin. Ab. 13. that beasts of the plough or pail, or sheep, are fed therewith. 

It was also formerly held that a right to the tithe of hay accrued 
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upon the mowing of the grass, and that the application of it^ 
either while it was in grass ; or after it was made into hay, to 
the feeding of beasts of the plough or pail, did not take away the Crawley o. 
right to tithe. But it has been held in subsequent cases that if Abr. 645. Col- 
a person cuts grass, and while it is in the swarth carries it and ^J^'^i^^' 
feeds his plough cattle therewith, not having sufficient suste- 
nance for them otherwise, no tithe is due thereof, (a) 

19. It is laid down in several cases that tithe is not due of 
aftermath, because it was formerly held, that tithe could only be 

due once in the same year, from the same ground. But in 33 ^^^^ *' 
Cha. 2. the Court of Exchequer was of opinion that, of common Gwill. fibi. 
right, tithes of aftermath, or of the after-crop of grass mowed, 
there being no prescription or custom against or in discharge of 
the same, ought to be paid. And Doctor Bum says, the modern 
determinations have been that the aftermath of meadow is part 
of the increase of the same year, and consequently titheable. 

20. Clover, saintfoin, and ryegrass, being considered as a Wallis «. Pain, 
species of hay, are titheable. A second crop of clover is also 
titheable, as well as the first ; and the tithe of this kind of hay 

belongs to the person entitled to that of common hay, and is 
therefore a great tithe. Tares and vetches are also titheable, Bunb. 279. 
unless they are cut green, and given as food to milch kine, and 1504.' 
horses employed in husbandry. 

21. By the stat. 45 Edw. 3. c. 3. it was enacted that great or Underwood, 
grosse wood of the age of twenty, thirty, or forty years, or up- 
wards, should not be titheable ; but that sylva cadua, or under- 
wood, should be titheable. Lord Coke says two doubts arose on 2 Idsl 642. 
the construction of this act ; first, what should be said great ^ ^* ^^' 
wood, to which the answer was, that in this act the word grosse 
signified such wood as had been, or was, either by common law, 

or custom of the country, timber ; for the act did not extend to Tit. 3.c.3. 

other woods, that had not been, or would not serve for timber, 

though they were of the greatness or bigness of timber. So that 

oak, ash, and elm, were included within the words great wood ; 

and so was beech, horsebuck, and hornbeam ; because they 

served for building or reparation of houses, mills, cottages. Sec., 

contrary to the opinion of Plowden, 470, which the Court, upon Soby v. Molint* 

(a) [The law does not dispense with the tithe of the rakings of hay as it does of corn. 
Bearblock v. Tyler, Jacob, C. R. 560. See also 3 Sim. 316.] 
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deliberate adrice, held not to be law. Secondly, of what age 
those grosse or timber trees should be ; the statute resolved this 
doubt in these words : — ** Oreat wood of the age of twenty years 
or upwards." MThich point was also declaratory of the commoii 
law. 

22. Tithe is in general due of beech, birch, hazel, willow, sal* 
low, alder, maple, and white-thorn trees, and of all fruit trees, of 
whatever age they are ; because the wood of these trees is not 
usually employed as timber. But if any of these trees ha^e 
been used as timber, they are not titheable. 

23. In a case where tithe was demanded of beech of above 
twenty years' growth. Lord Hardwicke said, this depended od 
the question of fact, whether beech was timber by the custom of 
the country ; and that the issue should be whether, by the cus- 
tom, beech growing within the parish of M. were, and had used 
to be deemed timber. 

24. It is said by Lord Coke, that no tithes shall be paid of 
syha cadua employed in hedging, or for fuel, or for maintenance 
of the plough or pail. In a subsequent case it was determined, 
that where a person cut down underwood, for the purpose of 
fencing his own com, it was not titheable. But a custom that 
underwood cut and used for fencing of com generally, whereof 
tithes were payable, and not sold or otherwise disposed of, 
should be discharged from the payment of tithes, was held void. 

25. This doctrine has however been contradicted in a case 
where, on a bin brought for tithes of wood, the defendant said 
he felled yearly, at ten years' growth, five acres of wood, worth 
twenty-five shillings an acre, which be used in mending his 
hedges, and upon his land ; so was of no profit to him. Bat 
decreed to account. 

26. Oak wood of more than twenty years' standing, not grow- 
ing from acorns, but from old stools, which belonged originaUy 
to trees which had stood more than twenty years, were held not 
to be so clearly entided by stat. 46 Edw. 3. c. 3. to exemption 
from tithe, as to make a verdict which subjected them to tithe a 
wrong verdict. 

27. 'nthe is not due of syhxi c^tdua used in making or repair- 



(a) See Aubrey v. Fisher, 10 East. 446. tnd Rex v. lohabitants of MerSeM, 10 East. 
219. Rei V. lahtbitants of Ferrybridge, 1 B. & C. 375. 
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ing carts or ploogbs, to be employed in husbandry^ in the 
parish wherein the wood grew ; because by the use of carts and 
ploughs the tithe of other things is increased. 

28. If the tithe of hops and the tithe of wood are both due to Anon. Bunb. 
the same person^ tithe is not due of 9ylva cadua used in poling 

the hops ; because the tithe of the hops is increased by the use 
af the poles. 

29. By the common law, tithe is payable of wood employed Gwiu. 826. 
in the house for fuel : but there may be a custom, that it is not 
titheable. 

30. Where trees are considered as timber, either by comnlbn Waium «. 
law, or by custom, no tithes are to be paid of the lops or tops 3^^* 
of such trees, for whatever use they are cut ; with this excep- 
tion, that in certain peculiar cases, where a fraud is actually 
attempted, or from necessity to avoid fraud, they may be 
titheable. (a) 

31. Hemp and flax are titheable : but, to encourage the growth Hemp, Su, and 
of these articles, it is enacted by the stat. 1 1 & 12 WilL 3. c. 16. ^ 

that every person who shall sow any hemp ot flax shall pay to 
the parson, vicar, or impropriator yearly, the sum of five'.shillings, 
and no more, for every acre of hemp and flax so sown, before the 
same is carried off* the ground. Madder is titheable in the jiame 
manner. 

32. Hops are titheable, and accounted among small tithes : Hops, 
the tenth of this vegetable is to be paid after they are picked, w^s Bro. 
and before they are dried. ^"^' ^'^ ^^ 

33. Turnips are also titheable when severed ; though there be I^^|P%>g 
more crops than one in the year. Thus, in a bill for tithe of 
turnips, the defendant insisted that no tithe was due for turnips 

sown after corn the same year ; and that he ought not to pay 
tithe for any crop or profit of arable land, the same year that 
the parson received tithe-corn from the same ground : but the 
tithe was decreed. [The tithe of potatoes arises only when 
they are dug up, and not on the preparatory step of '' houghing 
out." Bearblock v. Hancock, 2 Car. & Pay. N. P. 426 ; see also 
2 Hagg. 496.] 

(a) [In Chichester v. Sheldon, 1 Turn. 245. it was decided that wood springing from 
the roots or stools of trees is titheable, and neither its own age nor the age of the trees 
from the roots or stools of which it sprang, will exempt it. See alio 1 Yo. & J.2G3. 
Willis V. Stone.] 
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Gaiden plants. 34. All garden plants and herbs, such as cabbage, parsley^ 
Lawy4e6. ^^^» &c* ftre titheable ; and the same is a small tithe. Bat 
B*'^£^^ ^* most commonly a sum of money is payable in lieu of tithe of 
2 Yo.& Jer. gardens, either by custom, or by agreement. All fruits of trees 

are also titheable ; and the tithe to be paid when they are 
gathered. If they are stolen, the parson, as well as the owner, 
must bear the loss. But if the owner suffers a stranger to take 
his fruit, the tithe shall be answered. 
Waller Gwill. ^^* ^ clai"^ was made in the year 1780, by the vicar of Ken- 
1204. sington, to the tithe of hot-house plants. The Court of Ex- 

Adams, 7 Bro. chequer was of opinion that they were titheable ; on an appeal 
mnaiu. * ^^ ^^® House of Lofds, the case went off on another point. It 
joicr, Mich, has, howcver, been determined by the Court of Exchequer, in a 

subsequent case» that hot-house plants are not titheable. 
Agistment tithe. 36. The profits arising from the agistment or pa8tun^;e of 

cattle are titheable of common right ; because the grass eatea 
by such cattle is titheable, and must have paid tithes if cut whea 

Sear v, Trin. . . . /• 

Coll. Owiil. full grown. It is predial, because it arises immediately from the 

1 Wiis. R. 170. ^^^^* ^^^ ^" ^ modern case it was held to be a small tithe. 

2littt.65i. 37. Agistment tithe is only payable for dry or barren cattle, 

^ ' that otherwise yield no profit to the parson ; and not for cattle 

which are kept for the plough or pail, in the same parish ; 

because the parson has tithe for them in another way. 

38. Agistment tithe is not payable for horses kept for hus- 
bandry, saddle-horses, coach-horses, or other horses used merely 
n^^^' ^^' pleasure. But where coach-horses were used in carrying 

Gwill. 399'. coals and manure into another parish, an agistment tithe was 

held to be payable for them. 
Aydv. Flower, 39. Meadow grounds, which ha^e paid tithe of hay are not 
contra Barn, afterwards liable to an agistment tithe. 

Vol. III. 448. 40, Agistment tithe is payable by the occupier of the ground, 
Bunb. 3. not by the owner of the cattle ; and as this tithe cannot be 

4^? ^^ * ^* taken in kind, the person entitled to it can only receive what it 

is valued at, according to the price paid for the keeping of dif- 
ferent beasts. 
Crowv.stodart, 41. An agistment tithe was held to be due for turnips sowa 
Gwill. 714. ' ^^ter com, and not severed, but eaten by unprofitable cattle ; 

though it was urged to be an improvement of the land, and that 
the parson had the benefit of it in the next year. 
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42. Mixed tithes coDsist of the tenth of the young cattle bred Mixed tidies. 
in the parish ; such as calves, lambs^ pigs. &c. ; and the time of 2 Yo. & Jerr. 
payment of these is, when the animals are weaned, and able to j^y, c.R.560. 
li?e without the dam ; unless the custom of the place be other- 
wise. 

43. The wool of sheep and lambs is another mixed tithe; 3 Bum. 468. 
and isy dejure, due at the time it is clipped : but by prescription 

it may be set out altogether at another time. 

44. Milk and cheese are titheable. But where tithe milk is Idem, 476. 
paid in kind, no tithe cheese is due ; and where tithe cheese is 

paid in kind, no tithe milk is due. 

45. By the stat. 2 & 3 Edw. 6. c. 13. it is enacted, that every Penonal tithes. 
person exercising merchandise, bargaining and selling, clothing, 
handicraft, or other art or faculty, who had, within forty years 
preceding, paid personal tithes, should pay for his personal 

tithes the tenth part of his clear gains; his charges and expenses, 
according to his estate, condition, or degree, to be therein abated, 
allowed, and deducted. 

46. It was formerly held that, in consequence of this statute, Gwill. 430. 
the fees of a lawyer, physician, attorney, and a man's salary, m'^T^^ 
were titheable. But Doctor Burn observes, that personal tithes Jide 2^. 
are now scarce any where paid, except for mills, and fish caught 7id.3. 2Price, 

. .. 296. 3Ves.& 

in the sea. Bea. 71. 

47. There are several things which are not titheable of com- what things 
mon right, though in some places they are titheable by custom. Jbie'!%*'ln8L 
Thus no tithes are payable for quarries of stone or slate ; nor for ^^i- 
mines of tin, lead, coal, lime, chalk, marl, or the like ; for these 

are the substance of the earth, and not an annual produce ; [but 
any of these may, it would seem, be titheable by custom, as Toiler on Tuhes, 
lead in Derbyshire, and tin in Devonshire and Cornwall. So Ab.'642. Dis- 
also tithes may be due by custom of white salt.] ™®* (^^ ''• ®* 

48. Houses are not titheable at common law, for the same rea- Wats. c. 46. 
son. But by custom tithe is, in some towns, due for houses, in 
proportion to the rent reserved for them. And in the city of Buob.i02.l06. 
London tithes are payable for houses by act of parliament. 

49. Forest lands are not titheable, provided they are in the 

hands of the king or his lessee. But if a forest is disafforested, 3 Burn. 393. 
and within any parish, the lands then become titheable. 

50. By the statute 2 & 3 Edw. 6. c. 16. all barren heath and 2 Inst. 655. 
waste ground which is improved, and converted into arable or 
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meadow, shall not pay tithda for seTen years after such imprare- 
meiit.(a) 

6L No tithe ia due at commoa law for animals that are^ertf 
natura ; such as deer^ rabbits, 8cc« But, by the custom of many 
places, some animals of this kind are titheable. 

62. Before the council of Lateran, which was held in the year 
1180, every person was at liberty to pay his tithes to whatever 
church or monastery he pleased ; or he might pay them into the 
hands of the bishop, who distributed the revenues of his church 
among his diocesan clergy. But when dioceses were divided 
into parishes, the tithes of each parish were allotted to its owa 
particular minister, first by common consent, or appointment of 
the lord of the manor, and afterwards by law. 

53. The tithes of each parish are therefore of common right 
due to the rector or parson thereof. And Lord Coke says, that 
penona inq^ersonata, parson inqktrsonee, is the rector that is in 
possession of the church parochial, jur« eccletut* 

54. When the practice of appropriating the advowsons of rec- 
tories or parsonages to monasteries was introduced, the monks 
usually deputed one of their body to perform divine service and 
other necessary duties in those parishes, of which the society 
were rectors ; who Were called vicars. But by several statutes 
it was ordered that such vicars should be secular priests, and suf- 
ficiently endowed, at the discretion of the ordinary* The en- 
dowments were usually of the small tithes, the greater tithes 
being still reserved to the monastery ; from whence arose a new 
division of tithes into rectorial and vicarial. 

55. The rector or parson iBprimd facte entitled to all the tithes 
of the parish ; therefore payment of tithes to the rector is a suf- 
ficient discharge against the vicar ; because all tithes of common 
right belong to the rector, and the vicarage is derived out of the 
parsonage. So that no tithes belong de jure to the vicar, but 
only on an endowment, or by prescription, which ought to be 
shown on the part of the vicar; and the Court cannot intend it; 
for the vicarage is a diminution or impairing of the parsonage, of 
which the Court will not take notice, unless the parties shew it. 

(a) Land which is of a good natural quality shall pay tithe immediately notwith- 
standing this statute, although the expense of bringing it into cultivation exceeds the 
Mlwn in the several first years. Warwick v. CoUins, 6 M. and S. XeS^^NaU to former 



Title XXII. TUhes. s. 66—69. 47 

66. [The vicar's title depends wholly upon the endowment or Hiacoduv. 
upon prescription and usage.] Where the vicar produces an en- i97?^di'^^' 
dowment, then the situation of the parties is reversed. The Dartmouth ». 
prima jade titk to the extent of that endowment is in favour of 16 East 834. 
the vicar ; and if the rector would claim any of the articles com- siun^mbe 
prehended within the terms of it^ the <mu% probandi is thrown ^^^' ^^^' 
upon him. In this case it is incumbent on the rector to give Maatera v. 
such clear and cogent evidence of an usage in the parish in his ^ Yoanee 48. 
favour^ with respect to the articles he would insist upon, as shall 

narrow the terms of the endowment, and induce a presumption 
that the parties interested, in the tithes had come to a new agree- 
ment; that some different arrangement had been made with re- 
spect to the distribution of the tithes, between the date of the 
endowment, and the disabling statute of Queen Elizabeth. 

67. It has been determined that if a vicar hath for a long Bunb. 74. 
time used to take particular tithes or profits, he shall not lose 

them because the original endowment is produced, and they are 
not there. For every bishop having an indisputable right to 
augment vicarages, as there was occasion ; and this whether 
such right was reserved in the endowment or not ; the law will 
therefore presume that this addition was made by way of aug- 
mentation. 

68. The loss of the original endowment is supplied by pre- idem. 
scription ; that is, if the vicar hath enjoyed any particular tithe 

for a long time, the law will presume that he was legally endow- 
ed of it ; for the same reason that it presumes some tithes might 4 Bii.N.s. 144. 
have been added by way of augmentation, which were not in the 
original endowment, 

69. It sometimes happens that one person has a certain part Portioniata. 
of the tithes within the parish of another, which is called a por- 2 ^^641.^' 
tion of tithes ; and the pevson entitled to it is called a portionist.(6) 

These portions are supposed to be prior to the council of Lateran, 3 Bii. 224. 
when it was lawful for every person to distribute his tithes, or 
any portion thereof, to whatever church he pleased. And a 
portion of tithes does not become extinct by vesting in the same 

(b) [The title of a portioner muat be either proved by ahewing. the grant under 
which he daima, or if it have been loat, by that apedea of evidence which woald 
enable the Court to preaume that anch a grant once eiiated. Actual pernancy for a long 
period ought to appear. WooUey v. Piatt* M'Clel. 473« Lewii v. Bridgman, 
3 Sim. 316.] 
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The King. 
2 Rep. 44 a. 
2 Inst. 647. 
Styles, 137. 
1 RoU. Abr. 
657. 



Lords of 
manors. 
2 Rep. 45 a 



Lay improph- 
ators. 



Bp.ofCarl]sleo. hands with the rectory. [And an incumbent of one parish is 
123. lb. 135. * capable of holding tithes in another as a portionist] 

60. In those places which are not within any parish^ as in 
forests and the like, the king is entitled to the tithes^ because 
he is not a mere layman, but persona mixta. This point was re- 
solved in parliament, 5 Edw. 3. in a suit between the Crown and 
the Bishop of Carlisle, who claimed the tithes of the forest of 
Inglewood. 

61. Lords of manors may be entitled to the tithes of the ma- 
nor, by prescription. For in such case it will be supposed that 
the lord ¥^s seised of all the lands comprised within the manor, 
before the tenancies were derived thereout ; and then, by com- 
position or other lawful means, the lord acquired the tithes, pay- 
ing a certain pension to the parson. 

62. When the monasteries were dissolved by King Hemy 
VIII., the appropriation of the several beneBces which belonged 
to them would by the rules of the common law have ceased ; 
and they would have become disappropriated, had not a claase 
been inserted in all the statutes, by which the monasteries were 
given to the crown, to vest such appropriated benefices in the 
king, in as ample a manner as the monasteries had held them, at 
the time of their dissolution. 

63. Almost all these appropriated benefices have been granted 
by the crown to lay persons, and are now held by their de- 
scendants, or by those who have purchased them from such 
grantees or their descendants. These are called lay impro- 
priators. 

64. The grants made by the crown of this kind of property 
are either of a rectory or parsonage, which comprises the parish 
church with all its rights, glebes, tithes and other profits what- 
soever ; or else of the tithes of a particular tract of land. 

65. Where a portion of tithes was vested in the crown, and 
afterwards granted to a layman, he acquired the same right to 
it as the spiritual person in whom it was originally vested. Por- 
tions of tithes were also sometimes granted by religions corpo- 
rations to laymen, to whom they now belong under that title. 

66. By the statute 32 Hen. 8. c. 7. s. 7. it is enacted that all 
persons having any estate of inheritance, freehold, term, right, 
or interest, of, in, or to any parsonage, vicarage, portion, pension, 
tithes, oblations, or other ecclesiastical or spiritual promts, which 



3Sa]k.377. 



Wats. 509. 



Oxenden v. 

Sk inner, infra. 

Woolley V, 

Piatt, 

1 M'Cl. 473. 

1 Inst 159 a. 

Crathorne «• 
Taylor, 2 Bro. 
Pari. Ca. 512. 
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were or should be made temporal^ shall have the same remedies 
for recovery thereof, as for lands and tenements. 

67. With respect to the estate which lay impropriators are What estate 
capable of having in tithes, they may be tenants in fee simple, \ iQ^'159 a!' 
fee tail, for life, or years. Husbands may be tenants by the 

curtesy, and widows endowed of them. They are accounted 
assets for payment of debts, and have all other incidents belong- 

■ 

ing to temporal inheritances. An estate in tithes may be held 
in joint tenancy, coparcenary, or in common; and a partition of 
any of these may be obtained by a bill in Chancery. 

68. On a bill for a partition of tithes and casual profits in the Baxter v. 
Isle of Wight, the defendant demurred, upon the ground that ivesi^494. 
there were no casual profits, and that it might be divided upon a 

writ of partition. 

Lord Hardwicke said, — ** An ejectment will lie of tithes, of 
which the execution is a writ of possession ; and the sheriff may 
do as much on partition as on a writ of possession on ejectment. 
This is not casual, whether tithes will rise or not. I do not 
doubt but this Court can divide them, as it may several things 
which cannot at law. Over-rule the demurrer, therefore." 

69. Estates in tithes are alienable by lay impropriators, in the 
same manner as other real estates ; and are comprehended with- 
in the statute of Uses, under the word hereditaments. But 
it should be observed, that no good title can be made to tithes 
by a lay impropriator, without showing the letters patent by 
which the tithes, or the rectory or parsonage to which they are 
annexed, were granted by the crown to some lay person ; for 
this is the only mode of repelling any claim which may be made 
to those tithes by an ecclesiastical person claiming y^/re ecclesia- 
The letters patent should also be inspected, to see that no rever- 
sion remains in the crown. 

70. With respect to exemptions from tithes, it should first be Of exemption! 
observed, that by the old law no layman was capable of having 2"Rep!. 44 a. 
tithes, nor allowed to prescribe generally that his lands were ex- 
empt from the payment of tithes ; for without special matter 3 Bum. Eoc. 
shown, it should not be intended that he had any lawful dis- ^^^' *^** 
charge : therefore, the mere non-payment of tithes, though for 

time immemorial, [did not previously to the recent act of 2 
& 3 Will. 4. c. 100. (for shortening the time required in 
claims of 7710(72/5 decimaridi, or exemption from or discharge of 

VOL. 111. E 
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position. 
2 Inst. 490. 
Gwill.801. 



13 Eliz. c. 10. 
s. 3. 



Cholmley v. 
AtL-Genenl, 

7 Bro. Pail. 
Ca. 34. 

2 £d. 304. 
Mortimer v. 
Lloyd, 7 Bro. 
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8 Ves. 537. 
2 Swan. 311. 
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titheSy) ] amount to an exemption, and could not be pleaded 
against a spiritual person, without setting out and establishing 
the causes of such exemption, except in the case of portionists. 
Lands may, however, be exempted ffom the payment of tithes. 
1. By real composition. 2. By a prescription de modo decinuwdi, 
3. By a prescription denon decimando. 4. By act of parliament. 

71. A real composition is where an agreement is made be- 
tween the owner of lands and the parson or vicar, with the con- 
sent of the patron and ordinary, that his lands shall in future be 
freed from the payment of all tithes, in consideration of some 
land, or other real recompence, given to the parson or vicar, \u 
lieu and satisfaction of such tithe. This kind of compositioti 
was formerly permitted, because it was supposed that the clergry 
would be no losers by it, as the consent of the ordinary, whose 
duty it was to take care of the church in general, and of the 
patron whose interest it was to protect that particular church, 
were both required to render the composition effectual. 

72. No real composition for tithes can be good, unless it was 
made before the thirteenth of the reign of Queen Elizabeth ; for 
by a statute made in that year, it is enajted that no parson or 
vicar shall make any conveyance of any lands, tithes, tenements, 
or other hereditaments, being parcel of the possession of their 
churches, to any persons, except leases for twenty-one years, 
or three lives. And though there have been several decrees 
made by courts of equity to confirm compositions, made with 
the consent of the parson, patron, and ordinary, subsequent to 
the Stat. 13 Eliz., still they were not held to be binding on the 
succeeding incumbents, [previously to the above mentioned act 
of 2 & 3 Will. 4. c. 100. ; but by the second section of that 
statute it is enacted that such compositions so confirmed, and 
which have not since been set aside, abandoned, or been departed 
from, shall be valid.] 

73. It was formerly held that a composition real could not be 
established without shewing the deed by which it was created, 
or proving the actual existence of such deed. It was, however^ 
laid down in a modern case, that although, in order to establish 
a real composition for tithes, it was not now considered as abso- 
lutely necessary to produce the deed, yet evidence must be given 
of such deed having existed. That where such evidence rests 
on reputation such reputation must be distinctly of payments 
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having been made under such a deed, and that those payments 
had their origin under an instrument made within time of me- 
mory ; otherwise it will be evidence of a prescriptive payment. 
That although the Court had very properly relaxed in its prac- 
tice, and did not now, as formerly, insist upon the production of 
the original instrument, yet they certainly expected that, in or- 
der to establish a real composition, the evidence should shew 
something that could distinguish it from a prescriptive payment. 

74. In a subsequent case it was said, that where there has Sawbridge v. 
been a composition real, within time of memory, its commence- a^\. 372. 
ment must be shewn, though it is not necessary to produce the ^ aiao Heath- 
deeds under which it took place. Presumptions are admitted in waring, 3 Bro. 
this, as in other cases; and the existence of such deeds may be 2 Hen. 61.263. 
inferred from other evidences. It is not necessary that the con- 2 Bor'&? 1 
sent of all the parties should be by the same deed ; this may ^06. 3 Swan. 
frequently not happen. In the case of the King, who consents 
by letters patent it never can take place. But that a compo- 
sition real could not be supported by evidence of immemorial 
payment. 

76. A prescription de modo decimandi, usually called a modus, II. Preacrip- 
is where an immemorial custom has established a particular dJLiandi. ^ 
manner of tithing, different from the general way of taking 
tithes in kind ; and the circumstances which are necessary to 
make a good and sufficient modus are laid down by Sir W. 
Blackstone and Doctor Bum. 

76. It is probable that every modus had its commencement by 
deed ; because a composition for tithes can never become a mo- 
dus, unless the patron and ordinary be parties thereto, or it be 
confirmed by them. But a modus may be prescribed for, without Bacon v. Smith, 
producing the deed by which it was created ; for, wherever there |^|»™-^ ^'u- 
has been a constant annual payment for time immemorial, it ^^ ^^t- ^^^ 

2 Jac. it \\ al. 

shall be intended that such payment had a proper commence- 464. ' 
ment. And in the case of hemp, flax, and madder, it has been 
stated that a modus is established by act of parliament (a) 

(a) [By the itaU 2 & 3 Will. 4. c. 100. it is enacted, that all prescriptions de modo 
decimandi, and to any exemption or discharge of tithes by composition, real or other- 
wise, shall in all claims for tithes in kind by the King or any other lay persons, (not 
being corporations sole) or by any body corporate of many, be valid, upon evidence 
shewing, in case of claim of a modut decimandi, the payment or render of such modus, 
and, in cases of claim to exemption or discharge, shewing the enjoyment of the 

E 2 
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III. Ot dMiutn 77. A prescription de non decimando is a claim to be entirely 
1 Turn. 250. discharged from tithes, and to pay no compensation for them« 

This may be a privilege annexed either to the person holding the 

lands ; or to the lands themselves. 
Cro.EUz.5ii. 78. The King being persona mixta, is not only capable of 

xisrd* R. old. , 

Hertfoid V. having titheSy but may also prescribe to be discharged from the 
Jones,' 387. payment of tithes; therefore, lands lying within a forest, and in 

the hands of the King, do not pay tithes, although they are 

within a parish. But this privilege only extends to the King's 

lessee, not to his feoffee. 

79. Spiritual persons, or corporations, being capable of having 

tithes in pernancy, may prescribe to be dischai^ed generally ; 

so that no tithe shall be paid of their lands, nor any recompence 
4 Rep. 44 a. f^^ them. Besides, it is a maxim of law, that ecclena dedmas 

non solvit eccksia : and a spiritual person may prescribe die mm 

decimandoj for himself, his farmers, and tenants, and also for his 
Crouch V. Frier, copyholders. For, by this means, it is to be presumed that the 

C/ro. I'll II. 7o4> 

Bienco o. Spiritual person has greater fines and rents. 

£1^^479. 578. ^0. The rector or parson of a parish is not liable to the pay- 
ment of tithes to the vicar, nor the vicar to the rector ; and a 
lay rector is also exempted from paying tithes to the vicar out of 
the glebe, as long as he holds it in his own hands ; but upon 
the death of the spiritual or lay rector, or of the vicar, his ex- 
ecutor is liable to the payment of tithes out of the growing 
crop. 

81. A jiveBcnption de non decimando may also be annexed to 

land without pajrment of tithes, money, or other matter in lieu thereof, for the full 
period of thirty yean next before the time of such demand ; unless in the case of 
claim of modus decimandi, actual payment or render, difiering in amount or quality or 
quantity from the modus claimed, or, in case of claim to exemption, payment of tithes, 
or other matter in lieu thereof, shall be shewn to have taken place at some time prior to 
sttch'tbirty yean, or it shall be proved that such modus claimed, or such enjoyment 
was had by agieement, by deed or writing ; and if such proof in support of the claim 
shall be extended to sixty yean before the demand, the claim shall be indefeasible ; 
unless it can be proved that such modus was made and enjoyment had by consent, by 
deed, or agreement in writing. And with respect to claims for tithes in kind by any 
See also stat. 3 archbishop, bishop, dean, &c. or other corporation sole, spiritual or temporal, the period 
OT oo ^^^ limiting such claims is the whole time during which two persons in succession shaU 

C. mt I • S. mSSm 

have held the office or the benefice, in respect of which such claims shall be made, 
and for not less than three yean after the appointment of a successor ; but if such 
period be less than sixty yean, then for so many yean as will make up sixty yean. 
There are some exceptions to the operation of the act, ss. 3, 4. 6.] 
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the land itself, though in the possession of lay persons : but this 
can only arise from the following circumstances. 

Spiritual persons^ or corporations^ were always capable of hav- 2 Comm. 32. 
ing their lands totally discharged of tithes by various ways. — 
1. By real composition. '2. By papal bulls of exemption. 3. Hob. 309. 
By unity of possession ; as when the rectory of a parish, and the 
lands in the same parish^ both belonged to a religious house, 
those lands were discharged of tithes by this unity of possession. 
4. By prescription ; having never been liable to tithes, by being 
always in spiritual hands. 5. By virtue of their order ; as the 
Knights Templars, Cistercians^ and others ; whose lands were 
privileged by the Pope with a discharge of tithes. 

82. These exemptions from tithes would have ceased upon 
the dissolution of the abbeys, and the lands become again sub- 
ject to tithes, were it not enacted by the statute 31 Hen. 8. c. 13. 
s. 21., (a) that all persons who should come to the possession of 
the lands of any abbey then dissolved should hold them free and 
discharged of tithes, in as large and ample a manner as the ab- 
beys formerly held them. And Sir W. Blackstone says, that from 2 Comm. 32. 
this original have sprung all the lands, which, beingin lay hands, 
do at present claim to be tithe-free. For, if a man can shew 
his lands to have been such abbey lands, and also immemorially 
discharged from tithes, by any of the means before mentioned, 
this is now a good prescription de non decimando. But he must 
must shew both these requisites ; for abbey lands, without a Lamprey ». 
special ground of discharge, are not discharged of course ; neither r. 29i. 
will any prescription de non decimando avail in total discharge of Markham v. 
tithes, unless it relates to such abbey lands. j J'^^* 

83. This privilege only extended to the lands of the religious 
houses, quamdiu proprtis manibtis excoluntur ; not when in the 
occupation of their lessees or farmers. And it was formerly held 
that this exemption applied only to those persons who had an 

(a) This statate applies only to the greater monasteries. It has been held that lands 
which were held discharged of tithes before time of memory, by one of the alien 
priories, and coming tu the Crown on their suppression, were granted to one of the 
greater monasteries, in whose hands they remained till the dissolution, were no longer 
exempt. Penfred v. Groome, decree of the Exchequer, affirmed by the House of Lords. 
See 2 Jac.and Walk. 534., and Page v. Wilson, 513. In the latter case the lands 
had been granted to the monastery by the grantee of the Crown. In both cases the 
lands had not paid tithes since the dissolution. — Note to farmer edition. 



ruei.iA, rM^ .. 



n 





.ife JMd :Mt «iirji I aiiancity if jussesc !• rada acpport tkat 
>r '/ le2& : 'iiat 'a ^siuij^ "XUk .audit :ia mac la ■pfiiin, t&e penon 

r:'«#» «uiii( >jica:ift 11 i.ai viuin. die -nnwamyfy na/L, Vbl tfcc 
o/ M^ . j«m 9. R^OKU, v.e tnart liitui :iiac vnant b^r ife or 
van IMC «nthin 'a«» 4S^i.ice : !iac rh;u Cdiisuu ji tiii, vfao had an 

dut. Lord Clu B. «tjd, x was aiinnryii i^s^ a b-aaai m tail was 
^urKii ti> Uie e:i£n::pCt;a ciaioied: bat it was aiS«ed tkat a 
f^pfiiXkt tor Ufey anfier a seulemeat, was doc It «aa laid tliat 
the tenant Buiat hcid the laadA as the aiGaftstiay Ud lliem, 
eW tW f/mWetre crjgdd cot attach. Bot it was impoBHhIe tliat 
the la»k eoold now be bold^n preoaelj in the sane aiinnfr as 
thftj were hrAdea bj the Bkooasteiy. The mooaatery had them 
to them and their soccesdors. Xow a man had them to him aad 
hit heirs, Bot a fiee simple maj be divided iato portioDs^ into 
diffe^reni estates far life, in tail, and remainder in fee. Where 
wo^ld be the difficulty to say, that the tenants of each portioD 
shonld hare the benefit as they soooeed. The case of Wilaoa o. 
Redman had been cited : but from an extract from the answer 
in that case, with which he had been funiished, the parties there 
appeared to hare had a fee simple ; and therefore, that not bdng 
a caiK; in which it was necessary to decide the point, it could 
not be considered of any authority. He could not see any reason 
why a tenant for life should be excluded from the benefit, any 
more than a tenant in tail ; who, it was agreed, was exempt. 
There seemed to be no reason why all the component parts of 
tlio imtato should not be exempt, as they severally came inio 
posseiwion. The Court decreed unanimously, that the tenant for 
lifo was oxompt. 
IVi Afittf Tit- H6. Lands may, and are now frequently exempted from the 

poynietit of all tithes, by acts of parliament. Thus, in many of 
the modern inclosuro acts, the lands inclosed are for ever freed 
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end discharged from the payment of all tithes ; and a portion of 
land is allotted to the spiritaal or lay rector, or to the vicar, 
their successors and heirs, in lieu and satisfaction of them. In 
other acts of this kind a corn rent is substituted in the place of 
tithes, (a) 

86. The doctrine that mere non-payment of tithes, though Non-payment 
for time immemorial, does not amount to an exemption, was es- be j^ieaded 
tablished in favour of the church. For in all other cases long ^^^^ ' ''^ 
acquiescence creates a title. Therefore when lay persons became ^^^^t** ^' 
capable of holding tithes, this principle ought not to have ex- 
tended to them, because they are not within the reason of it But 

still it has been held in several cases that a general prescription 
de fion decimando can no more be set up against a lay rector or 
impropriator, than against a spiritual person. 

87. Upon a bill for small tithes by a lay impropriator, it was BuyCofpon> 

tion V. £¥3ns« 

proved by several witnesses that they never knew small tithes Com. 364. 

paid for. It was contended that in the case of a lay impro- 

priator, the defendant might say, in bar of the demand of tithes, 

that no tithes had ever been paid or demanded for these lands. 

And although there was no express determination on the point; 

yet many of the judges were of that opinion. The court held 

the defence bad. 

88. A bill was brouecht in the Exchequer by a lay impro- Fanshawo. 

^ , . r^^ /^ \. More, GwiU. 

pnator, for tithes of hay and potatoes. The defence was that 780. i7Geo.2. 
no tithes had ever been paid for the land, nor any modus or com- g. ef°' ^'^^^' 
position. It was said for the defendant, that the reason why a 
layman. should not prescribe in mm decimando, was founded on 
principles which did not hold since tithes were lay inheritances. 
That now, from length of time and possession, there was the 
same reason to presume a grant from the lay impropriator, in 
this case, as in cases of other inheritances. That this was not 
used as a prescription, but as an evidence of right, and to in- 
clude a presumption of a grant That before laymen were 
capable of tithes, an exemption was not sufficient to arise from 
non-payment of tithes only : but since it was quite otherwise ; 
and possession in the hands of a layman was as good evidence of 
a right to tithes as of any other right 

Lord Ch. B. Parker was of opinion that a layman could not 

(a) ri(<« Stockwell V. Teny, 1 Vet. 117. Moncaster v. Watson, 3 Burr. 1375. 
Statle 0. Hans, 5 Barn, and Aid. 32. — Jfou to former tdition. 
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prescribe in non decimando against a lay impropriator^ no more 
than against a spiritual one. It had been said that the statute of 
Hen. 8., which made tithes lay inheritances, had altered the 
case : but as a prescription from that time would not be good, 
consequently, that statute could not create a right by prescrip- 
tion. That this doctrine was not inconvenient ; for grants of 
tithes might be preserved by enrolment; therefore were not 
likely to be lost, if due care was taken of them. That an act 
of parliament was attempted to remedy this by Sir George 
Heathcote, about fifteen years before, which miscarried. Baron 
Carter was of the same opinion : but Baron Reynolds doubted. 

Baron Clarke said he knew no case which deserved more coo* 
sideration ; for though the authorities against such a prescripticm 
were very great, yet the reason of them grew weaker every day. 
Before the reformation all tithes were ecclesiastical ; and a lay- 
man could have tithes by way of discharge only, by the grant of 
patron, parson, and ordinary. Since that, there were other ways, 
both of having tithes, and of being discharged from them. 
Since tithes had been in the hands of lay impropriators, many 
persons had purchased dischai^es for their particular lands; yet 
if such grants were lost by the common fate of things, those 
persons must lose the benefit of their purchases ; and that must 
often happen, though they were enrolled, or any other way was 
taken to preserve them. Very few records of the church were 
extant ; and it would be very hard that time> which strengthens 
all other rights, should weaken this. It seemed very extraordi* 
nary that a layman might prescribe, upon the presumption of a 
grant, for the portion of tithes in the soil of another, even against 
Infra, 1. 92. the rector of the parish, and yet could not prescribe for the tithes 

of his own land in the same way. If therefore he should coucur 
in this opinion, it would be merely from the force of authority ; 
for be thought that the reason of the thing was strong against 
it. He allowed that, in general, authorities ought to prevail ia 
law ; because great inconveniences and confiision would arise 
from overturning established rules of property. But in this par- 
ticular case, the inconveniences and confusion of property would 
be much greater from pursuing those resolutions than from over- 
turning them, 
w^ 'a 5itr ^^* ^^^ plaintiff sued in the Exchequer as lay impropriator of 
702. the parish of L. for tithes of hay and agistment. The defendant 
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insisted, that from tithes of hay never having been paid to the 
rector, within memory, a conveyance of them to the landholder 
should be presumed. 

Lord Ch. B. Macdonald said, the plaintiff having made out 
to himself a clear title as rector, the defendant insisted on ex- 
emption from payment of hay and agistment tithe, on the 
ground of never having paid these tithes. From non-payment 
he wished the Court to presume a grant or conveyance of these 
tithes from the lay impropriator. It was clear that, against an 
ecclesiastical rector, this defence could never be set up in any 
shape. Whether a lay impropriator should have the same be- 
nefit was at first doubted : but that point seemed at rest. Three 
successive decisions upon it had fully established that there was 
no difference between a lay and an ecclesiastical rector. 

90. In a subsequent case of this kind, the same judge said, — Petreo.Bien- 
" It is now established by many cases, too firmly to be disputed, 945. 

that mere non-payment is not, even among laymen, any answer 
to the demand of tithes. These determinations are perhaps to 
be lamented. I should have liked better to have found, in 
regard to tithes, the same principle of decision which regulates 
the title to every other lay fee. If non-payment for any length See ante, s. 83. 
of time forms no presumption of a grant of the tithes ; then the ^ 
length of enjoyment, which in all other cases is the best possible 
title, serves only to weaken the claim of exemption from tithes, 
as the difficulty of tracing its origin is increased. In the present 
case it is hardly credible that the plaintifl^'s family have omitted 
for above two centuries to exert this right, from mere forbearance 
or negligence. Some other transaction probably took place be- 
tween the parties, the memory of which is now lost. But the 
cases prevent us from deciding upon the ground of such a pre- 
sumption." 

91. Lord Loughborough appears to have been inclined to Roiev. Cd- 
differ from these cases, and to hold that non-payment alone 1^/ ^' 
might be set up as a defence to a claim of tithes by a lay impro- 
priator : but Lord Eldon has decidedly upheld them. And it Bemey v. Har- 
appears to be now settled, that a prescription de non decimando \^g^ 

can no more be set up against a lay impropriator, than against a 
spiritual person ; as such a prescription must have its origin at 
a time when the church was incapable of alienating its posses- 
sions. But the claim of a lay impropriator may be repelled by vide Tit 31. 

c.'2. 
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evidence of a grant of the tithes from some preceding lay impro- 
priator. 

^oHf r^r- ^^- '^ ^^^ ^^" ^^^ ^^^ portions of tithes were frequendy 
tion of titk« severed from rectories before the council of Lateran ; and there- 

crefttet 91 title. 

fore no claim can be made to them, but by persons deriving a 
title^ either from the crown, or some ecclesiastical corporatioD, 
who had a power of alienation. It follows that there is a ma- 
terial difference between a prescription de non deemando^ and a 
claim to a portion of tithes ; for in the latter case, if the claim be 
supported by evidence of actual pernancy and enjoyment, for a 
long time, a court of equity will not interfere; but leave the 
parties to their legal remedy. 
Fuishawo.Ho- 93. The plaintiff, as lay impropriator, brought his bill for an 
1177. i Eden* account of tithes ; the defendant insisted, by his answer, that he 
Hvm^iTva ^^^ ^^y whose estate he had in the lands, whereof the tithes 
1^7. were demanded, had a title to the tithes. It was in proof in the 

cause, that the defendant and those under whom he claimed had 
been in possession above one hundred years, and several convey- 
ances intervening, without any claim from the plaintiff or his 
ancestors ; it was insisted that there had been a severance of the 
tithes from the rectory ; or that there had been some grant or 
deed, whereby the plaintiff's ancestors, or those who had the 
right to the rectory, had exempted the defendant's estate from 
the payment of tithes. 

Lord Henley was of opinion that this by the grant became a 
lay fee ; and the dispute, as between those entitled to the spi- 
ritual fee or rectory, must stand on the same foot, and be deter- 
mined by the same law, as any other right or fee. In this case 
the plaintiff made no particular title at all ; he would have tlie 
Court presume that his right descended to him, but did not shew 
any one family settlement, 8ic. for a great number of years, 
(above forty) where this was mentioned ; and yet he prayed the 
Court to interpose against a possession which had been in the 
defendant and his ancestors above a century. It was urged 
that the law says, caveat emptor : but equity says, teneai emptor^ 
if he is a fair purchaser. The defendant appeared to him as a 
fair purchaser, there having been several intermediate convey- 
ances, and possession having gone along with them for above 
one hundred and thirty years ; and therefore equity would not 
interpose to disturb him. If the plaintiff had any title at law. 
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he might pursue it But equity would not interpose against a 
fair possessor, only because the plaintiff was afraid his title might 
fail at law. The bill was dismissed. 

94. Doctor Scott, being rector of Simonburne in the county Scott v. Ayrey, 
of Northumberland, filed his bill in the Court of Exchequer for 
the tithes of corn and grain of a faim called Eal's farm. The 
defendants, the Ayreys, were owners of part of the lands, and 
claimed the tithes of Eal's farm. The question was, whether 
the plaintiff was entitled to the tithes of corn and hay of the 
lands of which the Ayreys claimed the tithes. 

The Lord Ch. B. said — ^This was not a demand of tithe of 
land, which had hitherto paid no tithe ; and that the defence 
was not a prescription de non decimando. In all such cases the 
rule had been, that a person setting up an exemption from the 
payment of tithes must shew the particular ground of exemption. 
If that was not shewn, the defence amounted to no more than a 
mere non-payment of tithes, which, however long, was no de- 
fence : but in the present case the plaintiff claimed the tithe of 
lajid, of which tithe had been constantly taken ; for although a 
part of the land had not actually paid tithe, it had been no other- 
wise exempt, than because the tenant of that part had been tenant 
of the tithe of all. The tithes having been actually paid, the next 
question wai^, how they had been paid ; — they had been paid from 
particular lands in the nature of a portion of tithes. It appeared 
that in the year 1608 these tithes were in the possession of the 
family of Ridley ; that they were sold in 1683 to one Whitfield ; 
that in 1708 they were conveyed to Green in fee. They were 
afterwards mortgaged ; and the devisee of the mortgagee pur- 
chased the equity of redemption, and devised to persons under 
whom the defendants claimed. For one hundred and seventy 
years they had been the subject of sales, mortgages, and de- 
vises, as other property ; and had always been considered in the 
same light as the other real property of the persons, who from 
time to time had claimed them. They were capable of being 
enjoyed by the persons who had enjoyed them ; and the ques- 
tion was, whether a court of equity ought to interfere to take the 
possession from persons who had been in possession for so many 
years, with knowledge of the rector. It did not appear how the 
Ridleys became entitled : but it appeared that, being in posses- 
sion, they settled, mortgaged, and devised, these tithes as their 
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own absolute property. IF, notwithstanding this long posses- 
sion, the plaintiff was legally entitled, he was not without re- 
medy : but it was too much in a case of this kind for a court of 
equity to interpose, and after so long a possession, to take the 
property from the possessors, and decree the rector to be entitled 
to it. The court had been pressed to direct an issue : but there 
seemed no reason to interfere thus far. Whether the Court di- 
rected an issue which adopted in some degree the plaintiff*s de- 
mand, or left the plaintiff to pursue his legal remedy, he might 
make good his demand, if it was well founded. It was therefore 
not absolutely necessary for the court to interpose. 

Mr. Baron Eyre said — ^The principal question in this case 
was, the defence set up by the Ayreys against the pnma^^icte 
title of the rector, founded on a title set forth in their answer, 
and the indisputable fact of actual possession, occupation, and 
pernancy of the tithes. The distinction between a prescription 
in turn decimando, and a claim of a portion of tithes, was an es- 
sential distinction. A prescription in nofi decimando was simply 
unlawful; no such prescription could be maintained. If do 
tithes had been paid, a title founded upon mere non-paymeot 
was simply a prescription in non decimando. Evidence of length 
of possession the court could pay no regard to^ for the possession 
must have been unlawful ; and the court was therefore bound to 
decree in favour of the common right. No presumption could be 
admitted to support a mei-e simple prescription in non decimando. 
If the court departed from this rule, they overturned the whole 
law upon the subject But there was a great difference between 
a claim founded upon a mere non-payment of tithes, and a claim 
supported by evidence of actual enjoyment and pernancy of the 
tithes. The title was not unlawful : there might have been a 
good title derived to the party in possession. The title therefore 
not being simply unlawful, long possession was evidence of the 
Ante, B. 93. title. The case of Fanshaw v. Rotheram stated at the bar, and 

determined by Lord Northington, appeared to have been mis- 
taken. The ground of that determination seemed to have been, 
that however doubtful the case stood as to title, there had heea 
long possession. The claim was of a portion of tithes : the par- 
ties might have a good title ; and it was not right for a court of 
equity to disturb the possession. The doctrine was good, applied 
to that or to this case. There was no difference between a lay 
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impropriator and a rector. The lay impropriator becomes, as it 
were, a spiritual person ; he holds it in the same right. If it is 
not proper to disturb a possession in favour of a lay impro*- 
priator, it is not proper to disturb it in favour of a rector. He 
agreed with the Lord Ch. B. upon the ground of great length of 
possession, and the claim being of a portion of tithes, which 
might be lawful, that the bill ought to be dismissed. The other 
Barons concurred. 

95. On a bill brought by a spiritual rector for tithes, the de- EdwanU v. 
fendant set up a title to the tithes under family settlements and gwUI. ii77.' 
possession for one hundred and seventy-one years, as a lay fee. 

Barons Eyre, Hotham, and Perryn, thought the case of Scott v. 
Ayrey was determined on right grounds; that a court of equity 
ought not to assist against long possession ; and that case having 
been acquiesced in, they thought they ought to dismiss the bill. 

96. A bill was filed in the Court of Chancery by John Strutt, stnitt v. Baker, 
as patron in fee of a rectory, and as lessee for years of all the ^' "°' 
tithes under the rector, presented by him, against Baker, an oc^ 

cupier of lands in the manor of Graces, in that parish, and Sir 
B. Bridges, lord of the manor, and owner of the lands. The 
object of the bill was to establish the right of the rector to the 
tithes, and for an account. The answer of Baker stated, that 
by ancient and immemorial usage within the manor of Graces, 
or by othep lawful ways and means, the lands in his occupation 
had been exempted from payment of tithes to the rector, in the 
proportion of two-thirds of all the tithes, and that the lord of the 
manor was entitled to those two thirds. The defendants then 
deduced their title from 37 Hen. 8. The rector had never re- 
ceived more than one third of the tithes ; the lord of the manor 
received the other two thirds, and let some farms with the two 
thirds of the tithes ; other leases were made expressly subject 
only to one third of the tithes to the rector. 

It was contended on the part of the plaintiffs, that the de- 
fence, though stated informally, was simply a prescription denon 
decimando in a qtie estate. There could not be such a prescrip- 
tion. If they claimed a portion of the tithes, that must be de- 
rived under a title from an ecclesiastical person ; and they could 
not so claim, having made their defence upon the ground of a 
lay fee in the lord. 

For the defendants it was said, that the defence was stated 
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iDartiBcially : it was not meant to state an exemption from 
tithes, but an exemption from paying to the rector ; becanse 
that portion belonged to the lord. It happened that the same 
family who had the tithes, had the manor: bat it was not 
asserted that the lord took them in that character. It was so 
substantially stated, that the Court would leave the piaintiiFs to 
law, according to the late uniform practice of that Court, and 
the Court of Exchequer. Where there had been an actual per- 
nancy of the profits by lay hands under conveyances as lay 
property for a great while, the Court would not, by equitable 
aid, disturb such a possession, which might have a lawful 
Ante. commencement ; and cited the cases of Fanshaw v. Rotherham, 

Scott V, Ayrey, and Edwards v. Lord Vernon. 

Lord Loughborough said — ^The defence was very fairly to be 
collected from the answer, which had set out all the facts that 
constituted the defence, and put the plaintiff into possession 
of all the case he was to meet It stated different instruments, 
family conveyances, purchases, securities made, and recoveries ; 
and wherever it was necessary to describe specifically the things 
which passed, as upon the recovery in the writ of entry, upon 
which the fine to the crown is taken, the two thirds of the 
tithes were particularly mentioned. He said he was glad to have 
been furnished with the authorities in which the Courts of 
Chancery and Exchequer had refused to aid, against a long 
possession, accompanied with family deeds and purchases, any 
inquiry into the right by which tithes were held. Courts of 
equity had no jurisdiction to affect purchasers. In the course 
of this long period during which no tithes had been paid to the 
rector, beyond a third part, there must have been many pur- 
chases ; and Lord Northington laid particular stress upon tiiat. 
Why was a court of equity to interfere to destroy a title, ac- 
quired under a purchase for a valuable consideration ? In Scott 
t>. Ayrey there was an actual occupation of the tithes. What 
was the evidence here ? In some of the leases the lands were 
described expressly as subject to one third to the rector ; in 
others, the farm was let, and the two thirds of the tithes were 
particularly specified as demised. On the other hand, when the 
lessee entered, he did not merely retain, he paid tithes ; for he 
paid a thirtieth instead of a tenth, and that was clearly an ouster 
quoad the two thirds retained. It was full notice to all sue- 
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ceeding rectors, that it was not by fraud or subtraction ; but an 
assertion of rights in opposition to that of the rector; and a clear 
adverse possession strongly manifested, by paying only one- 
thirtieth instead of one^tenth. Therefore the difference was only 
in words between this case and that of Scott v. Ayrey. The 
manner in which the owner had exercised his right was by de- 
mising the land, and the tithes of the land, to the same person, 
and receiving an accumulated sum, both for the tithe and the land. 
It was not necessary to enter into the discussion of the title; he 
could conceive a clear ground ; the tradition of the parish 
shewed it. Was it necessary to put the subjects of this kingdom 
to account for their tithes antecedent to the reign of Hen. VIII. ? 
If so, it was not for a court of equity to put them under that in- 
quisition. Therefore he was perfectly warranted in following 
precedents so very respectable. The bill was dismissed with 
costs. 

97. Where there has been an uninterrupted possession of a 
portion of tithes for two hundred and fifty years, which formerly 
belonged to an ecclesiastical corporation, a conveyance of them 

will be presumed. ^ 

98. An action was broufi^ht to recover a deposit made by the Oxendtn v. 

^ r J Skinner, Trin. 

plaintiff upon his bidding for the manner of Elham, and lands at 179S, GwUl. 
Elham, in Kent, of which five hundred and forty-nine acres were 
represented, by the particular of sale, to be tithe-free, or rather . 
that the vendor was entitled to the tithes of those lands. An 
objection was made to the title of the vendor to the tithes ; as to 
which the facts were these : — ^The priory of Rochester was en- 
titled to a portion of the tithes of the lands sold. King Henry 
VIII. granted them to the dean and chapter of Rochester : but 
they never had possession of them ; nor had any tithe been ever 
paid of the lands in question, except a modus of 205. to the 
vicar. The title to the manor was derived from Sir Charles 
Herbert, to whom it had been granted in fee simple by King 
James I. 

On the part of the plaintiff it was insisted, that here was no 
pretence of an exemption from payment of tithes. That the 
title to them was in the dean and chapter of Rochester; and 
that if a grant from them was to be presumed, the tithes were 
not conveyed by later deeds for want of express words, and- 
therefore were in the Crown, or in the heirs of Sir Charles Her- 
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bert. On the part of the defendants^ it was admitted that this 
was not an exemption. But it was said that from a possession 
of two hundred and fifty years, a conveyance from the dean and 
chapter of Rochester prior to 13 Eliz. would be presumed: and 
that the general words were sufficient to convey the tithes, as 
profits of the lands. 

Lord Kenyon, before whom the abstract and all the opinions 
taken on both sides had been laid> said, — ^' All objections are 
admitted to be removed, except that which relates to the dthes. 
A court of equity, in these cases, has a discretion which I, sitting 
here, cannot exercise ; as I am bound to tell the jury that the 
plaintiff cannot recover his deposit, if there be a good title to 
these tithes ; and on all the circumstances, I think there is such 
good title. Here is possession of them for two hundred and fifty 
years. Who can disturb the title ? The rector cannot. These 
tithes have been severed from the rectory ever since the Con- 
quest. If these tithes had been part of the rectorial tithes, no 
time would have barred the rector. Where is there any other 
right ? The dean and chapter of Rochester might before the 13 
Eliz. have alienated them. I am very clear, that on a possession 
Humphreys v. of two centuries and a half, I must tell the jury that they should 
1 Rus.& Myl. presume any conveyance from the dean and chapter." 

The plaintiff was nonsuited. 
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TITLE XXni. 
COMMON, (a) 



1. N^iwe of. 

2. Comnutn qf Pasture. 
S. AppendoMt, 

16. Bicauae qf Vkmtge. 

19. In GroMB. 

21. StuUed (UnmnoHS. 

24. ComflHm ^ Estoven. 

SI. Cmmmom o/ TVrftory. 

SS. CommoiKt/'PiMary. 

36. CoMMoii mmexcd to Copy- 

holds. 
41. A Eight to Common cmuiot 

be Devested. 



Sect. 42. Common nunf be Apportioned. 
47. Rights qf the Lord. 
54. l^g'M* ^<A« CoflMNoiierf. 
69. Approtemsnt qf Common, 
78. Inelosnre qf Commons.^ 

81. ExtingKuAjRcnf o/ CommoM. 

82. I. By Release. 

88. II. By Unity qf Posses- 



91. III. By Severance. 

92. IV. By Enfranchisement qf 

Copyholds, 
96. Common may be Rsvioedm 



Section I. 

Common is a right or privilege which one or more persons have. Nature of* 
to take or use some part or portion of that which another person's 
lands, waters, woods, See. produce. It commenced in some 
agreement between the lords of manors and their tenants, for va- 
luable purposes; and being continued by usage, is good and 
Talid at present, though there be no deed or instrument in writing 
to prove the original grant. 

2» The most general and valuable kind of common is that of Common of 
pasture ; which is a right of feeding one's blasts in another's fiiu^m i 
land ; for in those waste grounds which are called commons, the 
property of the soil is generally in the lord of the manor. This 
kind of common is either appendant, appurtenant, because of 
vicinage, or in gross. 

3. Common appendant is a right annexed to the possession of Appendant. 
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(41) [See the lUt. 2 & 3 WiU. 4. c. 71.] 
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bihd, bj «h:di the oner tlicflcof k enntkd Id feed 
OB the rates of the tBancr. The origin of 



^'5<^!^ ievibed br Lord Coke. «« Whca akrd of a 

great vvrteeroonda^ did enfeoff odhen of 




bad* the feo&e^ Ad 

eooMBoo in the said wastes of the lord, for two 

ioadent to the feoffoicnt ; for the feofiee eonU not plongfa mod 

msiuiie hk gfomd vithont iHSihi, snd they conld not be sns- 

tsined withont psstwe ; and Inr eonsequenee the tenant ahonid 

have eoauDOD in the wastes of the lord for his beasts* which do 

ploogh aod manare his tenancj, as appendant to his t mancy ; 

and thb was the beginning of eommon appendant. Tlie a e eo nd 

reason was for maintenance and advanoenent of agricnhiire and 

tillage^ which was mach &Toared in bw." 

1 RcO. AK3M. 4^ CoBflBon appendant nrast be time out of ndnd, and can 

only be claimed by prescription ; so that it cannot be pleaded by 

Ot»tmrd*% way of cnstom. Thus where a person alleged a costooiy that 

"^ ^^ ' every inhabitant of a certain town had common of pastore in a 

particnlar pbce; it was resolved that aaeh coatem was against 
law, and therefore void. 

4 Fcf. 37 a. 5« Common appendant is legnlariy annexed to stable land 

only ; yet it may be claimed as appendant to a manor^ farm, or 
carve of land, tboogh it contain pastnie, meadow, and wood ; fix- 
it will be presumed to have all been originally arable: but a pre- 
scription to have common appendant to a boose, meadow, or pas- 
ture is void. 

EnertM *. g. Common of pastnre may be appendant to a cottage, fiv a 

UtjtL 1015. cottage has at kast a cartilage annexed to it; nor is it deemad 

in law to be a cottage, nnless there are fonr acres of land bdong- 
ing to it. 

Honiofhead v. 7. fi ^i^^g resolved by the Coort of King's Bench, in a modem 

Walton, ^ ^ 

7 Kasu 485. case, that the owner of a tenement may have two distinct rights 

of common for his cattle, apon different wastes, in different ma- 
nors, under several lords : though it might be otherwise if die 
different wastes had appeared to have been originally held under 
the same lord. 

1 iMt 112 a. 8. Common appendant can only be claimed for sach cattle an 

are necessary to tillage ; as horses and oxen to plough the land, 
and cows and sheep to manure it. 
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9. Common appendant may by usage be limited to any certain l Roll. Ab. 
number of cattle : but where there is no such usage, it is re- Bennet v. 
strained to cattle levaiU and couchant upon the land, to which ^5*8*3^ ^'** 
the rischt of common is appendant : and the number of cattle whiles R. 227. 

** rr ' Benson t>. 

which are allowed to be levant and couchant shall be ascertained Chester, 

by the number of cattle which can be maintained on the land ^ -q^^ Xid. 

during the winter. ^^^• 

10. Common appurtenant does not arise from any connexion AppurtenanL 
of tenure, but must be claimed by grant or prescription ; and 

may be annexed to lands lying in different manors from those in 

which it is claimed. This species of common, though frequently 1 Roii.Ab.399. 

confounded with common appendant, differs from it in many cir* 

cumstances. It may be created by grant, whereas common 3B.&Cr.339. 

appendant can only arise from prescription. It may be claimed 6^^'- ^i*. 

as annexed to any kind of land, whereas common appendant can 

only be claimed on account of ancient arable land. It may be 

not only for beasts usually commonable, such as horses, oxen, 

and sheep : but likewise for goats, swine, &c. 

11. Common appurtenant may be for cattle without number, Fitz. N. B. 
or for a certain number only ; and may be appurtenant to a 

manor by. prescription, or by grant, made since time of memory $ 

and that as well for a certain number of cattle, as without num-» 1 Roll. Ab. 398. 

ber : where it is without number, it is restrained to cattle levant 

and couchant on the land to which it is annexed. Therefore, if 

a person claims common by prescription on the land of another, 

for all manner of commonable cattle, as belonging to a tenement, 

this is a void prescription ; because he does not say that it is for Stevens v. 

cattle levant and couchant on the land, ^^f""' ^ ^*^- 

12. It has been determined in a modern case, that common Schoies v. 
for cattle levant and couchant cannot be claimed by prescription, 5 TernrR!'46. 
as appurtenant to a house, without any curtilage or land. And 

Mr. Justice BuUer said, the only question was, what was meant 
in former cases by the words messuage and cottage^ annexed to 
which was the right of common claimed ; for in all of them, the 
Court said, they would intend that land was included therein. 
And that it was necessary there should be some land annexed to 
the house was clear, from considering what was meant by 
levancy and couchancy : it meant the possession of such land as. 
would keep the cattle claimed to be commoned, during the 

F 2 
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winter; and as many as the land would maintain during the 
winter, so many should be said to be levant and coueltant. 

13. Persons entitled to common appendant or appurtenant 
cannot in general use the common but with their own cattle. If, 
however, they take the cattle of a stranger, and keep them on 
their own land, being there levant and couchant, they may use 
the common with such cattle : for they have a special property 
in them. 

14. Common appendant or appurtenant for all beasts levant 
and couchant cannot be granted over ; but common appurtenant 
for a limited number of beasts may be granted over : and it is 
said, that in a case of this kind» the commoner may grant 
over part of the right of common, and reserve the rest to 
himself. 

1 5. Common because of vicinage is where the inhabitants of 
two townships, which lie contiguous to each other, have usually 
intercommoned with one another ; the beasts of the one straying 
mutually into the other's fields, without any molestation from 
either. This species of common is in fact only a permissive 
right, intended to excuse what in strictness is a trespass in both ; 
and to prevent a multiplicity of suits. It can only exist between 
two townships or manors adjoining one another; not where there 
is intermediate land. 

16. Common because of vicinage is not common appendant: 
but inasmuch as it ought to be by prescription, from time imme- 
morial, as common appendant, it is in this respect similar to that 
species of common. 

17. This right of common does not authorize an inhabitant of 
of one township or manor to put his cattle upon the wastes of 
the other township or manor : but he must put them upon the 
wastes of his own township or manor, from whence they may 
escape into the wastes of the other. 

18. Common because of vicinage can only be used by cattle 
levant and couchant upon the lands to which such right of com- 
mon is annexed : and if the commons of the towns of A. and B. 
are adjoining, and there are fifty acres of common in the town of 
A. and one hundred acres in the town of B., the inhabitants of 
the town of A. cannot put more cattle on their common than it 
will feed, without any respect to the extent of the common in 
the town of B., mc i converso. 
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19. Common id gross is a right which must be claimed by in gran. 
deed, or prescripticn, and has no relation to land, but is annexed ^ ' 
to a man's person : this may be either for a certain or an inde- 
finite number of cattle. And where a person has common of i roH. Ab. 
this kind, either for a certain or an indefinite number of cattle, ^^' ^' 
he may put in the cattle of a stranger, and use the common with 

them* 

20. Neither common appendant, nor common appurtenant for idem. 
cattle levqtU and couchant, can be turned into common in gross : 

but common appurtenant, for a limited number of cattle, may 
be granted over ; and by such grant becomes common in gross* 

21. In many cases the right to common of pasture is confined stioted com- 
to a particular part of the year only; as from Michaelmas to ™RoU.Ab.397. 
Lady-day ; in which case it is called a stinted common. So a 

person may have a right of common in a meadow, after the hay 
is carried, till Candlemas ; or to common in a pasture, from the 
feast of St. Augustin till All Saints. 

22. In a case where a man prescribed to have common ap- HawU v. 
pendant, namely, if the land was sown by consent of the com- ^ jj^j^, 
moner, then he was to have no common till the corn was cut, 

and then to have common again till the land was sown by the 
like consent of the commoner ; it was objected that this prescrip- 
tion was against common right, for it was to prevent a man from 
sowing his own land, without the leave of another. The whole 
Court held the prescription good ; for the owner of the land could 
not plow and sow it, where another had the benefit of the com- 
mon : but in this case both parties had a benefit, for each of them 
had a qualified interest in the land. 

23. By the statute 13 Geo. 3. c. 8L ss. 16, 17, 18, it is en- 
acted, that assessments may be made for the improvement of 
such commons ; that the time of opening and shutting them may 
be varied by the major part, in number and value, of the owners 
and occupiers, with the consent of the lord or lady of the manor ; 
and that commons which were formerly open during the whole 
year may be shut and unstocked for a time, reserving a portion 
for such of the commoners as may dissent. 

24. Common of estovers is a right of taking necessary house- Common of 
bote, ploughbote, and hedgebote, in another person's woods or 
hedges, without waiting for any assignment thereof. 

25. We have seen that every tenant for life or years has a li- Tit. 3 & 8. 
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berty of this kind, of common right, in the lands which he holds 
for these estates, without any express provision of the parties ; 
but this right may also be appendant or appurtenant to a mes- 
suage or dwelling-house, by prescription or grant, to be exercised 
in lands not occupied by the tenant of the house : as if a man 
grants estovers to another, for the repair of a certain house ; they 
become appurtenant to that house; so that whoever afterwards 
acquires it, shall have such common of estovers. 

26. A person prescribed to have estovers for repairing houses, 
or for building new houses on the land. It was alleged, that 
the custom was unreasonable, to take estovers for the building 
of new houses : but all the Court, except Williams, held it to be 
a good prescription ; for one might grant such estovers at that 
day. Williams held the prescription bad, as it ought only to be 
for repair of ancient houses. 

27. Where a person has common of estovers in a certain wood 
of another, by view and delivery of the owner's bailiff; if he 
takes estovers without such view and delivery, he is a trespasser, 
though he takes less than he was entitled to. 

28. Where a person has common of estovers, either by grant 
or prescription, annexed to his house ; though he should alter 
the rooms or chambers, or build new chimnies, or add to the 
house, the prescription will continue ; but he cannot employ any 
of the estovers in the parts newly added. 

29. If a person has common of estovers, and the owner of the 
soil cuts down part of the wood, the person entitled to estovers 
cannot take any part of the timber thus cut down, but must take 
his estovers out of the residue. 

30. Where a person has common of estovers appurtenant to a 
house, and he grants the estovers to another, reserving the house 
to himself ; or grants the house to another^ reserving the estovers 
to himself ; in either of those cases, the estovers shall not be 
severed from the house, because they must be spent on the 
house. 

31. Common of turbary is a right to dig turf upon another's 
land, or upon the lord's waste. This kind of common can only 
be appendant to a house, not to land ; for the turfs ar^ to be 
burned in the house ; nor can it extend to a right to dig turf for 
sale. 
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32. In an action of trespass^ quare claumm fregiif ^ solum VslenUne «. 
fodii^ the defendant jastified that he and his ancestors, and all 145°^' °^ 
those whose estate he had in a certain cottage, had used to 
have common of turbary to dig and sell ad libitum, as belonging 
to the said cottage. Adjudged that this was a bad plea, such a 
right of common being repugnant in itself ; for a common apper- 
taining to a house ought to be spent in the house, and not sold 
abroad. Judgment accordingly. 

33* In a modem case, a custom was pleaded in the manor of ^,^^^ ": „ 

. , ,. WiUet, 7 Eait. 

Hampstead for all the customary tenants, havmg gardens, to dig 121. 
turf on the waste, for making grass-plots, at all times of the 
year, and as often, and in such quantity, as occasion required. 
The Court of King's Bench held that such a custom was bfid 
in law, as being indefinite, uncertain, and destructive of the 
common. 

34. Where common of turbary is appurtenant to a house, it Solmev. Bui- 
will pass by a grant of such house with the appurtenances. ' 

36. Common of piscary is a right to fish in the soil of ano- Common of 
ther ; or in a river running through another's land. And Lord fTDs7'i22 &. 
Coke says, that this kind of right does not exclude the owner of Vide Tu. 27. 
the soil from fishing. 

36. Copyholders are not entitled by general custom to com* common an- 
mon, on the wastes of the manor of which their estates are ^^[^^5^^* 
held ; but copyholders in fyB or for life, may, by particular cus- ^ ^ 
torn, have common on the demesnes of the manor. 

37. A copyholder of certain tenements, called Collins, in pleads Fouton'scait. 
ing alleged a custom, that all the tenants of the said tenements q ^^ ^o b. 
called Collins had used to have common in such a place, parcel 

of the said manor, and if the custom might be alleged within 
the manor, and applied to but one single copyhold, was demurred 
in law. 

Adjudged, that such custom, as well for the form as for the 
matter of it, was good. For, first, the copyholder, in his own 
name, could not prescribe, for the weakness of his estate ; but if 
he could prescribe, he ought to do it in the name of the lord of 
the manor ; to say, that the lord of the manor, and all his ances- 
tors, and all those whose estate he had, had common in such a 
place, for him and his tenants at will ; and that shall serve 
where the copyholder claimed common or other profits in the 



n Tale XXIII. Common. $. 37—42. 

White V. soil of ft Stranger, But when the copyholder claimed comneiOD 

Ab. 181. * or other profit in the lord's soil, he could not prescribe in the 

name of the lord ; for the lord could not prescribe to have com- 
mon or other profit in his own soil : but then the copyholder 
must of necessity allege, that within the manor was such a cus- 
tom, as in this case. 

8^ReD*«*^*** 38. Where copyholders for life, according to the custom, haire 

used to have common in the wastes of the lord of the manor, or 
estovers in his woods, or any other profit apprendre in any part of 
the manor ; and afterwards the lord aliens the waste or woods 
to another in fee ; if the lord grants copyholds for lives, the 
grantee will be entitled to common of pasture, or common of 
estovers, notwithstanding the severance : for the title of the 
copyholder is paramount to the severance, and the custom onites 
the common of estovers, which are but accessaries or incid^its, 
as long as the lands, being the principal, are maintained by the 
custom; and these customary appurtonances are not derived 
from the estato of the lord, for he is the owner of the freehold 
and inheritance of the manor, but they are appertaining to the 
customary estate of the copyholder, after the grant made to him, 
which is preserved by the custom, and is paramount to the 
severance. 

Woriedgcv. 39. i{ ^ copvhold, to which common belonged, escheats, and 

Kingwell, . . 

Cro. Eliz. 794. the lord regrants it with all common appendant, the grantee shall 

have common ; for although the ancient common be extinct yet 
there was a new grant 

Badger «.Fonl, 40. In a modem case, where a copyhold tenement, to which a 

3 Barn. & Aid. ^ tj 7 

153. right of common was annexed, vested in the lord by forfeiture, 

who regranted it as a copyhold, with the appurtenances ; it wa& 
held, that having always continued demisable, while in the hands 
of the lord, it was a customary tenement, and as such was still 
entitled to right of common. 

A right to com- 4). Aright to common being an incorporeal hereditament, 

mon cannot be , , 

derested. and collateral to the land, cannot be devested. For though a 

Tit!%.c. 13.' P^r^n entitled to a right of common be not in the actual enjoy- 
ment of it ; yet by tion tiser only for a time, he does not cease to 
have a vested estate or interest therein. 
Common m^ 42. Common of pasture, where it is appendant, may be appor- 
Tyrringham't tioned ; because it is of common right. Therefore, if the com* 
case, p. . jjjQQgj. purchases part of the land in which be has a right of 
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common, the common shall be apportioned ; as if the lord pur« Tit. 28. c. 3. 
chases a parcel of the tenancy, the rent shall be apportioned. 
So if A. has common appendant to twenty acres of land, and en- 
feoffs B. of part thereof, the common will be apportioned ; and 
B. shall have common pro rata. For in such case no prejudice 
is done to the tenant of the land wherein the common is to be 
had ; as he will not be charged with more, upon the whole, than 
he was before the severance. 

43. In the case of common appurtenant, if the person entitled i inst. 122 a. 
to it purchases part of the land, wherein the common is to be ^ ^' *' 
had, there shall be no apportionment ; because common appur- 
tenant is against common right. But this kind of common shall 

be apportioned by alienation of part of the land to which it is 
appurtenant. 

44. One Wild beins seised of a messuase and forty acres of wud'icaie, 

B Rad 78 

land at Croydon, to which a right of common of pasture was ^* 
appurtenant, on two hundred acres of land at Norwood, for all 
commonable cattle levant and cowhant on the said messuage and 
foity acres of land ; enfeoffed John Wood of five acres thereof. 
The question was, whether Wood was entitled to common ap- 
purtenant to his five acres. It was resolved that he was ; and 
that the alienation of part of the land should not destroy the 
right of common, either of the alienor or alienee; but each 
should retain a right of common proportioned to his estate. 

45. It was held in the same case, that if a person having a 
right of common appurtenant to his land, leases part of it, the 
lessee shall have common for beasts levant and couchant on the 
land. 

46. Common of estovers or piscary cannot be apportioned ; 1 lost. 164 a. 
and Lord Coke says, if a person has housebote, haybote» 8cc. 
appendant to his freehold, they are so entire, that they shall not 

be divided. 

47. With respect to the several rights of the lord or owner of Rights of the 

lord of the manor, or other owner of the soil, in which there is a 
right of common, has the freehold and inheritance in him, and 
may exercise every act of ownership not destructive of the com- 
moner's rights. Therefore, if a person claims by prescription 1 Inst. 122 a. 
any manner of common in another's land, and that the owner 
shall be excluded from having pasture, estovers, or the like 
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thereiDy this is a prelcription against law^ as contrary to tbe 
nature of oommon ; it being implied in the first grant, that tbe 
owner of the soil should take his reasonable profit there. But a 
person may prescribe or allege a custom to have and enjoy soiam 
vesturam, from such a day to such a day ; whereby the owner of 
the soil shall be deluded from pasturing his cattle there at that 
time. 

48. In a case which arose in 23 Cha. 2. it was resolved, that 
the copyholders of a manor may have the sole and several pas- 
ture, for the whole year, in the lord's soil ; as belonging to their 
customary tenements ; for this does not exclude the lord from 
all the profits of the land, as he is entitled to the mines, quarries^ 
and trees. 

49. The lord by prescription may agist the cattle of a stranger 
on the common ; but not otherwise. And in 27 Cha. 2. it ap- 
pears to have been held, that a licence from the lord to a atxai»- 
ger, to put his cattle upon the common, was good ; provided 
there was sufficient common left for the commoners. 

60. On an application to the Court of Chancery, by the te* 
nants of a manor, for an injunction against tbe lessee, of a manor, 
to stay his digging of brick earth, and making bricks cm the 
common ; Lord King, assisted by Sir Joseph Jekyll , denied the 
motion ; for that the lord was of common right entitled to the 
soil of the waste ; and the tenants had only a right to take the 
herbage by the mouths of their cattle. That the lord had a 
right to open mines in the waste of a manor, and why not to 
dig brick earth ; especially where the bricks were made for one of 
the tenants of the manor, and to be employed in building upoo 
the manor. 

61. A lord of a manor may dig clay<-pits on the common, 
or empower others to do so, without leaving sufficient her« 
bage for the commoners, if such a right has always been exer* 
cised by the lord. 

62. A commoner brought an action against the leeaeea of a 
lord, for digging clay upon the common. It appeared that the 
herbage of the common was in many places destroyed by this 
practice : but it also appeared that clay bad been dug by the 
lord on the common for seventy years preceding ; and had been 
sold by him daring that time. 

V The jury found a verdict for the plaintiff; but a new trial 
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granted. Lord Kenyon said, the only question was, whether 
the evidence supported the verdict for the plaintiff; and he was 
clearly of opinion that it did not. It appeared that a few acres 
of the common had been rendered unproductive to the com^ 
moner : bat the right of digging for clay in the common was 
incontestibly proved to have existed at all times in the lord ; 
and no witness had stated in what respect this right had been 
more exercised latterly than formerly. That such a right, as 
the lord has here exercised, might exist in point of law could 
not be doubted : for if the lord had always dug on the common, 
and taken what clay he pleased, without interruption or com- 
plaint ; and nothing appeared to shew that this right was limited 
to any particular extent ; there was no pretence for subjecting 
him, or those who claimed under him, to such an action ; though 
the commoners had been abridged of their enjoyment of some 
part of the common. 

63. It is laid down by Mr. Justice BuUer, in the above case, 5 Term R. 416. 
that where there are two distinct rights, claimed by different 

parties, which encroach on each other, in the enjoyment of them ; 
the question is, which of the two rights is subservient to the 
other. It may be either the lord's right, which is subservient to 
the commoners' ; or the commoners' which is subservient to the 
lord's. In general the lord's is the superior right, because the 
property of the soil is in him : but if the custom shew that it is 
subservient to the commoners, then he cannot use the common 
beyond that extent. 

64. With respect to the rights of commoners, it is settled, that Rigfau of the 
in the case of common of pasture they have nothing to do with i^R^i|Ab!406. 
the soil, but only a right to take the grass with the mouths of 

their cattle* It has, therefore, been held, that a commoner can- 
not make a trench or ditch on the common, to let off the water, 
nnless he is authorized by a custom. 

66. Rabbits being considered as beasts of warren, a commoner Beliew v. 
cannot justify the killing or driving them away, because they are £iiz.876l 
not vermin ; and therefore the keeping of them by the owner of 
the soil is lawful. If the lord makes rabbit^burrows in the com- Hadesden v. 
mon, and stores them with rabbits, the commoners cannot justify Cro.7ac'. 195. 
killing them ; for a commoner has nothing to do with the land, 
but to put in his cattle ; and he may not meddle with any thing 
of the lord's there. Nor c^n a commoner fill up rabbilrburrows 
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Cooper V. made by the lord in the common : the commoner may, however, 

1 Burr. 259. have an action on the case, if the lord leaves not sufficient com- 

203.°° mon ; and if the commoner's rights are injured by the making 

Ydv. 104. q{ rabbit-burrows, his remedy is by action, 

Kirby V. Sad- 56. It has been held, in a modern case, that if the lord of the 

grove, 1 Bo«. % • ■» 

and Fill. 19. manor plants trees on his common, a commoner has no right to 

abate them. 

1 Bur. 266. 57. It is said by Lord Mansfield, that the lord, by his grant of 

common, gives every thing incident to the enjoyment of it, as 
ingress, egress, &c. ; and thereby authorizes the commoner to 
remove every obstruction to his cattle's grazing the grass which 
grows upon such a spot of ground ; because every such obstrac- 

iM'Cle.& Yo. tion is directly contrary to the terms of the grant. A hedge, a 
gate, or a wall, to keep the commoner's cattle out, is there- 
fore inconsistent with a grant, which gives them a right to 
enter. 

68. In all instances of this kind, the commoner has a right 

Masonv.Cesar, to abate: and in a case where the lord brought an action of tres- 

pass, for pulling down hedges, the defendant pleaded that he 
had aright of common in the place where, &c., and that the 
hedges were made upon his common, so that he could not enjoy 
it as fully as before. The Court was of opinion that the defend- 
ant might abate the hedges ; for thereby he did not meddle with 
the soil, but only pulled down the erection. 

Approvement 59, gy the common law, the lord of a manor could not appro- 

of common. i-irr' "- 

2 Inst 85. priate to himself, by inclosure or otherwise, any part of his 

wastes, in which his tenants enjoyed a right of common ; be- 
cause the common issued out of the whole and every part there- 
of. This inconvenience produced an article in the Statute of 
Merton, 20 Hen. 3. c. 4. by which it was enacted that when any 
of the tenants of a manor brought an assise of novel disseinn for 
their common of pasture, and it was therein recognised by the 
justices that they had as much pasture as sufficed to their tene- 
ments, together with free egress and regress from their tenements 
unto the pasture, they should be contented therewith ; and they 
of whom it was complained should go quit of as much as they 
had made their profit of their lands, wastes, woods, and pastures* 
If they alleged that they had not sufficient pasture, or sufficient 
ingress and egress, according to their hold, the truth thereof was 
to be enquired into by the assise ; if it was found as alleged, they 
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V9tT% to recover their seisin by view of the inquest, and the dis- 
seisors were to be amerced as in other cases. 

60. This statute extended only to common appendant: but 2 Inst. 473. 
by the Statute of Westminster 2. c. 46. it was enacted that the 
Statute of Merton should bind neighbours, and such as claimed 
common of pasture, appurtenant to their tenements; but not 

such as claimed common by special grant or feoffment for a cer- 
tain number, or otherwise. And Lord Coke observes that the 
word vicinus in this act is taken for a neighbour, though he id* 474. 
dwell in another town, so as the towns and commons be adjoin- 
ing to each other. And if the lord has common in the tenant's 
ground, the tenant may approve within this act, for there the 
lord is vicinus. ^ 

61. The statute of Westminster 2. also provides that, by oc- 
casion of windmills, sheepcotes, dairies, enlarging of a court, ne- 
cessary curtilage, none shall be aggrieved by assise of novel dis- 
seisin for common of pasture. And Lord Coke says, there were 2 Inst. 476. 
five kinds of improvement expressed, that, both between lord 

and tenant, and neighbour and neighbour, may be done without 
leaving sufficient common to them that have it ; any thing either 
herein or in the Statute of Merton to the contrary notwithstand^ 
ing. And these five are put but for examples ; for the lord may 
erect a house for the dwelling of a beast-keeper ; and yet it is not 
within the letter of the law. 

62. Lord Coke also observes on the words necessary curtilage^ Id^m. 
that they shall not be taken according to the quantity of freehold 

the lord has there, but according to his person, estate, or degree, 
and for his necessary dwelling and abode ; for if he have no 
freehold in that town, but his house only, yet may he make a 
necessary enlargement of his curtilage. 

63. In a subsequent case it was held that the lord cannot by Nevell v. Ha- 
the statute of Merton erect a house, unless it be for his own 
habitation or that of his shepherd ; and he must allege that he 

built it for one of these purposes : otherwise he might build a 
great house to let to a nobleman, which might require a greater 
curtilage than the lord's or his herdsman's. 

64. The words of the statute of Merton are, pasturaet cornmu- 2 Inst. 87. 
via pastura ; so that it does not extend to common of turbary, ncr, i Taunt." 
estovers, piscary, or the like. And in a modern case it was held, *^p^ Duberley 
that the lord of a manor has no right, under the statute of Mer- 2TennR. 3di. 
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Um, to inclose and approve the wastes of a mancHr, where the 
tenants have a right to dig gravel on the waste, or to take estovers 
there. 

65. By the statute 3 8c 4 Ed. 6. c. 3. the statutes of Merton 
and Westminster are confirmed ; and it is further enacted that 
where judgment is given for the plaintiffs, in an assise, upon 
any branch of these statutes, the Court shall award treble da- 
mages. 
Anon. 4. 66. It was formerly doubted whether, in the case of acomnx>ii 

appurtenant without number, the lord might approve for not be^ 
ing admeasurable, it was not approvable, because the commoa 
being without number, suflSciency could not be proved. Dyer 
and Manwood held, that although the common were withoot 
number, yet it might be reduced to a certainty, being by pre- 
acription : as the number of cattle which the best and most 
substantial tenant of the said tenement, at any time within 
the memory of man» had kept upon the waste ; and then the 
lord might approve, leaving sufficient common according to 
such rate. 
1 Inst. 122 a. 67. In the case of common because of vicinage, one may in- 
Smith V. How, close against the other ; and in 27 Eliz. it was resolved, where 

two lords of two several manors, had two wastes, adjoining par- 
cels of their manors, without inclosure, but the bounds of each 
were well known, in which wastes the tenants of each maoor 
had reciprocally common because of vicinage, that one might 
inclose against the other. 
Fawcet V. 68. It is laid down by Lord Chief Justice Willes, and the 

Com. Rep'. 577. Other Judges of the Court of Common Pleas, that although a 

1 Taun 436.*^' '^^ ^^ * manor cannot, by virtue of the statute of Merton, inclose 

and improve against common of turbary ; yet that where there is 
common of pasture and common of turbary in the same waste, 
the <»mmon of turbary will not hinder the lord from inclofiing 
against the common of pasture; for they are two distinct 
rights. 

2 Tenn Rep. 69. Although the custom of a manor authorizes the com- 

' °' moners to inclose a part of the waste, under certain circain- 
stances, yet this does not take away the lord's right of approving, 
ander the statute of Merton ; provided he leave sufficient com^ 
mon for the tenants. 
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70. In a modem case, the Court of King's Bench held that a curkson v. 
custom authorizing the owners of ancient messuages within a 5TermR.4i2. 
manor^ to have certain portions of the common called moss dales "' 
assigned to them in severalty^ for digging turres, and after 

clearing them of turves, to approve them, and hold them in 
severalty, discharged from all right of common, was good in 
law. 

71. In another modern case it was held by the same Court, Foikaniv.Hcm- 

1 111 .11 oil inett,5TermR. 

that the lord may, vnth the consent of the homage, grant part 4i7. n. 
of the soil of the common for building, if such a right has been 
immemorially exercised. 

72. Where commoners have some other right on the common Shakespear v. 

. Peppin, 

beside that of pasture, as of digging sand, &c. the lord may 6TennR.74i. 
notwithstanding approve, if he leave suflScient common of pas- 
ture ; and if such inclosure be no interruption to the enjoyment of 
the o^her kind of common. It was, however, laid down in a mo- Oivon v. Goa- 
dem case, that there can be no approver in derogation of a right 435. 
of common turbary. 

73. Although the statutes of Merton and Westminster speak Glover v. Lane, 
of the lords of manors, as the only persons enabled to approve of ^ ^'™* 
commons, yet it has been held, in a modem case, that any pcar« 

son who is seised in fee of a waste within a manor, may approve, 
leaving a sufficiency of common : for otherwise not half the wastes 
in the kingdom could be approved ; as many of the places that 
are called manors, would not be found such in point of law, if 
the matter were strictly examined. And Lord Keoyon observedf 
that though in the statutes of Merton and Westminster 2, only 
the lord is mentioned, yet in those days there was a paucity of 
expression in acts of parliament; for the lord of the manor is put 
as the owner of the soil, where they stand in the same predica- 
ment. And a contrary decision would be ruinous indeed, and 
extremely prejudicial to the public. 

74. The Court of Chancery will assist and protect a lord of a 
manor in approving a common under the statute of Merton. 

75. There having been an inclosure made out of a common. Weeks v. 
with young wood and timber growing thereon, and the plaintiff 301.^*^' 
insisting that it was an approvement within the statutes of Mer- 
ton and Westminster 2. the Court thought fit to continue an in* 
junction which had been granted to him, and directed a trial 
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to be had next assizes, whether sufficient common was left for 
the tenants. 

FWkef^'* ^^ '^^' "^^^ '^""^ ^^ * manor having inclosed part of a common 
2 Vera. 356. and the tenants by force throwing open the inclosures, broaght 

his bill to quiet him in possession ; surmising he had only im- 
1 Y.& Jer.159. proved according to the statute of Merton, and had left a suffi- 
ciency of common ; but that some of the defendants, although * 
they pretended to have a right, were not entitled to inter-common 
upon the waste in question* Upon the hearing, two issues were 
directed to be tried at law : — 1 . As to some of the defendants, 
whether they had a right of common. 2. Whether there was 
sufficient common left, beyond what was inclosed. Bat the 
injunction was continued in the mean time, although it was a 
new inclosure, and made not above two years before the IxD 
exhibited. 
V. Palmer, 77. Upon a bill brought in Chancery by the tenants of a ma- 



nor, against the lessee of the lord, to establish their right of 
common of pasture, and for an injunction against the defendant, 
for enclosing part of the common. Lord King, assisted by Sir 
Joseph Jekyll, denied the motion ; for, by the statute of Merton 
the lord might inclose part of the waste, leaving sufficient com- 
mon. That at common law, in an action brought against the 
lord, the tenant must allege in the declaration, that there is not 
sufficient common left, or he cannot maintain the action : and 
if that should be the case, the tenants might have their remedy 
at common law ; and it was too soon for an injunction before 
answer, 
ladosare of 78. The approvement of commons having been found to be 

extremely beneficial to the public, by increasing tillage and agri- 
culture ; it was enacted by the statute 29 Geo. 2. c. 36. s. I. 
that it should be lawful for his Majesty, his heirs and successors, 
and all other owners of wastes, woods, and pastures, wherein 
any persons or bodies politic have right of common of pasture, by 
and with the assent of the major part in number and value of 
the owners and occupiers of the tenements to which such right 
of pasture doth belong; and to and for the major part in number 
and value of the owners and occupiers of such tenements, by and 
with the assent of the owner or owners of the said wastes, woods, 
and pastures ; and to or for any other person or persons, or bodies 
politic, by and with the assent and grant of the owner or owners 
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of sach wastes^ woods, and pastures, and the major part in num- 
ber and value of the owners and occupiers, of such tenements, to 
inclose, for the growth and preservation of timber and under- 
wood, any part of such wastes, woods, and pastures. 

79. By the statute 31 Geo. 2. c. 41. it is provided, that if any 
recompence be agreed to be given for such inclosure, it shall be 
made to the persons interested in the right of comimon, in pro- 
portion to their respective rights, and not to the overseers of the 
poor, as was directed by the second section of the. preceding act* 
And the powers given to owners by that act may be exercised 
by tenants for life, or years, during their respective interests ; 
with a proviso, that nothing done by them shall have effect after 
the determination of their estates. 

80. Commons have frequently, in modern times, been entirely 
inclosed, and allotted to the persons having rights of common, in 
proportion to the number of cattle they were entitled to put on 

the common. But this is usually effected by means of a private I'i^* ^' 
act of parliament ; of which an account will be given in a subse- 
quent Title. And by the stat 13 Geo. 3. c 81. s. 15. lords of 
manors, with the consent of three-fourths of the persons having 
right of common, are enabled to lease for four years any part of 
the said commons, not exceeding a twelfth part thereof; and to 
apply the rent in draining, fencing, or otherwise improving the 
residue of the said wastes. 

81. A right to common may be extinguished, 1. By a release EztiDguithment 
of it to the owner of the land. 2. By unity of possession of the 

land. 3« By severance of the right of common. And, 4. by 
enfranchisement of a copyhold to which a right of common is 
annexed. 

82. Every right of common may be extinguished by a release i. By release, 
of it to the owner of the soil wherein such right is exercisable. Rotheram v. 
And as a right to common is entire throughout the whole of the £ii2. 593. 
land subject to it, if the commoner releases any part of the ^ ^*°* ^^^ *^* 
land from bis right of common, it will operate as an extinguish- 
ment of the right in every other part. 

83. Common appendant and appurtenant become extinguish- II. By unity of 
ed by unity of possession of the land, to which the right of com- 4R^3s*a. 
mon was annexed, with the land in which the common was ; for ^ Taunt. 205. 
where a person has as high and perdurable estate in the land as ^o* Lit* 313 b. 
in the common, there the common becomes extinct. 
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84. In trespass for breaking his dose in Abney« the defendant 
pleaded, that long before, &€., one Bradshaw was seised of the 
place where, &c. in fee ; that one Fnljamb was seised in fee of a 
house and twenty acres of land in Abney aforesaid ; that the 
said Fnljamb, and all those whose estates, &€. hadcommoiiiD 
the same place where, &c. and the said Fnljamb enfeoffed of the 
said tenement the said Bradshaw ; that afterwards the said 
Bradshaw let nnto the defendant the said house and tweotj 
acres of land, with all commons, profits, and commodities thereto 
appertaining, or used with the said messuage ; and thereby justi- 
fied putting in his cattle to use the common. Sec UpoQ it 
murrer, it was held clearly that this common was extrngniihed 
by the unity of possession, and could not be rerived again. 
Gawdy, Just said it was the same of common appendant 

85. Where the abbot of D. was sdsed of a common oat of the 
abbey of S., as appurtenant to certain lands of the abbey of D.; 
afterwards both these abbeys were dissolved, and the possetfioos 
of both were given to the King, to hold in as ample a manqeras 
the abbots held them. Afterwards, the King granted the lands 
of one abbey to A., and those of the other abbey to B. Itiras 
determined that the words '^ in as ample a manner, &c." were to 
be construed according to law, and no further : and that the 
unity of possession of the King had extinguished the common. 

86. To constitute such an unity of possession as will extin- 
guish a right of common, the person must have an estate in the 
lands to which the common is annexed, and in those where the 
right of common exists, equal in duration, and all other circmn- 
stances of right. 

87. A right of common was appendant to certain tenements, 
which were parcel of the abbey of Sarum, in a common that was 
parcel of the Duchy of Cornwall. Upon the dissolution of the 
abbey of Sarum, these tenements became vested in King Henry 
VIII. in fee, in whom the Duchy of Cornwall was then vested, 
for want of a Duke of Cornwall. Resolved, by Lord Holt and 
the rest of the Judges, that this was not such an unity of poaaes- 
sion as would destroy the right of common, because King Henry 
VIII. had not as perdurable an estate in the one as in the other; 
for in the Duchy of Cornwall the King had only a fee determin- 
able on the birth of a Duke of Cornwall, which was a base fee; 
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but in the tenements in question he had a pure fee simple^ inde- 
terminMe, jure corona. 

88. A parson had common appendant to his parsonage^ in the Anon. Godb. 4. 
lands of an abbey ; afterwards the abbot had the parsonage ap- 
propriated to him and his successors. It was held by Wynd- 

ham and Meade contra Dyer, that the abbot had not as perdur- 
able an estate in the one as in the other ; for the parsonage 
might be disappropriated, and then the parson would have the 
common again. 

89. Where the lord approves a part of the waste, and after- Dyer 339. pL 
wards one of the commoners purchases the part so approved, 

this will not extinguish his right of common ; because, by the 
approvement, the land was utterly discharged of common. 

90. It has been stated, that where a person having common Ante, s. 44. 
appurtenant, purchases part of the lands, wherein the common is 

to be had ; the whole right of common shall be extinct. It has 8 Rep. 79 a. 
also been held, that where a person having common appurte- 
nant, takes a lease of part of the land, in which he has such 
right of common, all his common shall be suspended during the 
continuance of the lease ; because it was the folly of the com- 
moner to intermeddle with the land, over which he had a right 
of common. 

91. Common appendant or appurtenant for cattle levant and in. By seirer- 
couchant may also be extinguished by severance. As where a iRoii.Ab.40L 
person having common of this kind annexed to a messuage or ^^^n-Ab.694. 
tenement, conveys away the messuage or tenement, e:^cepting 

the common, this will create an extinguishment of the common. 

92. Where a right of common is annexed to a copyhold ^Y* ^y^^^^^- 
estate, and the lord grants the land to the copyholder and his copyholdg. 
heirs, cum pertinentiiSf the common is extinguished ; because it Mareham t». ' 
w«» annexed to the customary estate, which being destroyed, the ^"°*;!^» ^'°* 
right of common is gone. And the words cumpertinenliis cannot GUb. Ten. 224. 
have the effect of continuing it ; because the right of common 

was not appurtenant to the freehold estate granted by the lord. 

93. This doctrine does not appear to be allowed in equity ; styant v. 
for where the lord of a manor enfranchised a copyhold, with all 2 Vera. 250. 
coittmon thereto belonging or appertaining, afterwards bought 

in all the copyholds, and then disputed the right of common 
with the copyholder he had enfranchised, and recovered against 

6 2 
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him, the Court decreed that he should hold and enjoy the 
same right of common which belonged to the copyhold. 
^ Mod. 20. 94^ i|. jg gj^jj jjy Lo^j Jloltf that if a copyholder of one manor 

has common in the wastes of another manor, an enfranchifle- 
men t of the copyhold does not extinguish the common; for it is 
a derivative right which the copyholder has. So, if it be taken 
as appendant to land» enfranchisement will not extinguish it 
U w?Wed™*^ 96. A right of common, which has been extinguished by oni^ 

of possession, may be revived by a new grant. 
Ante. 1. 84. Qg. Thus, in the case of Bradshaw v. Eyr, the Court beU 

that the words of the lease, *' all commons, profits, 8lc occupied or 

used with the said messuage, 8lc." operated as a grant of a new 

right of common. For although it was not common in the pio^ 

chaser's hands, yet it was quad common, used therewith ; and 

though not the same common as was used before, yet it was the 

like common. 

Sandys «. Oliff, 97, Where common appurtenant to a messuage was extia- 

Grymes o. Pea- guished by unity of possession in the lord's hands, it waa beU, 

Cte^e^te «.' *^* ^^^^ * S^^^ **y ^^^ *ord of the messuage, with all common ap- 

iT'^^^'aos pwrtenant, did not pass the commdn extinct. But thatagwDt 

of all commons usually occupied with the said messuage wooid 
have passed such common as the first was. 
Sawrer's ewe, gg^ Where a person had common in gross, derived from the 

abbot of W., which was destroyed by unity of possession in the 
crown, with the lands in which the common was ; and the crotn 
granted the lands to which the common belonged, with Ae 
words, Tot, tanta, taHa, libertates, privUegiaf etfranckis, l^c* q(^ 
8fc. aliqiiis, Sfc. Resolved, that being common in gross, it f>s 
not revived ; for in that case every person who had any partv 
those lands should have as great common as the abbot had ; tfld 
so the common would be infinitely surcharged. But if sodi 
common had been appendant or appurtenant, it would baie 
Worledgeo. been revived; for no person would have common foi moreeit- 
Ame^. 39. tie than were proportionable to his land. 
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Sect. 1. Nature of, 

4. How claimed. 
14. How to be Used. 
91. Camwt be DeveMed, 



Sect. 22. Who are bound th repair. 
2S. How ExtiMgwsked, 
2i. How Refrived. 



Section I. 



A RIGHT of way is the privilege which an indiyidual, or a par- Nature of. 
ticular description of persons^ such as the inhabitants of the 
village of A., or the owners or occupiers of the farm of B., may 
have, of going over another person's grounds. It is an incor- 
poreal hereditament of a real nature ; entirely different from the 
king's highway, which leads from town to town ; and also from 
the common ways^ which lead from a village into the fields. 

2. There are three kinds of ways, First, a footway, which is * ^^^ ^ *• 
called iter, quod est, jus eundi vel ambulandi homkm. The second 

is a footway and horseway, which is called adttu ab agendo. This 
is vulgarly called a pack and primeway, because it is both a 
footway, and a pack or driftway also. The third is via or adUus, 
which contains the other two, and also a cartway ; for this is 
jus eufuK, vehendi, et vehiculvm et jumentum ducendi. This is 
twofold ; namely, regta via, the king's highway for all men ; and 
commuftis strata, belonging to a city or town, or between 
neighbours. 

3. Notwithstanding these distinctions, it seems that any of J ^^^^ r^^57o 
the ways here described which is common to all the king's sub- 
jects, whether it lead directly to a market town, or only from 

town to town, may properly be called a highway ; and that any 
such cartway may also be called the king's highway. But a 
way to a parish church, or to the common fields of a town, or to 
a village, which terminates there, may be called a private way ; 
because it does not belong to all the king's subjects, but only to 



86 Title XXIV. Ways. s. 3—8. 

the inhabitants of a particular parish, village, or house. And 
Lord Hale says, that Avhether it be a highway or not, depends 
much upon reputation. 

ma i."?h ' "*' ^ ''g*^^ ^^ ^*y ^^^' another person's ground may be claimed 

9Bam.&Cre8. in three ways. 1. By prescription and immemorial usage: (a) 

as, where the inhabitants of a certain vill have, time out of miod, 
traversed a particular close or field, to get to their parish chaich. 

Palm.Rep.387. Sq a person may prescribe for a way from his house, through i 

certain close, to the church ; though he himself has lands next 
adjoining to his house, through which of necessity he most first 
pass. For the general prescription shall be applied only to the 
lands of others. 

jeDk. Ceoi. 5. It was held in 18 Edw. 4. that a person may have a rightof 

way to go through a church-yard. And it was said in that case, 
that the church-yard of the Charter House was a common way 
for the inhabitants of London to St. John's. 

6 Mod. R. 3. 6. A person cannot claim a way over another's ground, from 

one part thereof to another ; but he may claim a way over 
another's ground, firom one part of his own ground to another. 

7 Barn. & Cress. 7. 2. By grant ; as where the owner of a piece of land grants 

to another the liberty of passing over his lands in a particular 
direction ; the grantee thereby acquires a right of way over those 
lands. 
Senhouae v, 8. It has been determined in a modem case, that where a 

ChnsUan, .. 

1 Teim R. 560. person granted to another *' a free and convenient way, as well a 

horseway, as a footway, as also for carts, waggons, wains, and 
other carriages whatsoever, in, through, over and along a certam 
slip of land, &c«, to carry stone» timber, coal, or other things 
whatsoever," the grantee had a right to lay a framed waggw 
way along the sUp of land, for the purpose of carryio^ coals; it 
being the most convenient way for transporting them : hot that 
the grantee was not j ustified in making transverse roads across the 
slip of land. 

(a) [By sUt. 2 & 3 Will. 4. c. 71. s. 2. It is enacted, that rights of vraj and odiff 
easements after uninterrupted enjoyment for twenty years, shall not be dskii^ ^ 
shewing only that such right was first enjoyed at any time previous to snch peiiod oi 
twenty years ; but nevertheless, such claim may be defeated in any other way by «bi^ 
the same was at the time of the passing of the act liable to be defeated : and that whcR 
suoh enjoyment shall have been for forty years, the right thereto shall be indefeasbie. 
unless it shall appear that the same was enjoyed by consent or agreement, ezpR**^ 
by deed or writing.] 



lUle XXIV. Wat/s. s. 9—13. 87 

9. It was held in another modern case, that an uninter- Campbell r. 
rupted enjoyment of a nght of way for twenty years, and 3 East. R. 294. 
no evidence that it had been used by leave or favour, or under J^nfs Bin^iVs. 
a mistake, was sufficient to leave to a jury to presume a 

grant* 

10. 3. A person may claim a right of way over another's land 2 Roll. Ab. 60. 
from necessity. As if A. grants a piece of land to B., which is 5 ib. 311. 
surrounded by land belonging to A. ; a right of way over A.'s 

land passes of necessity to B., for otherwise he could not derive 
any benefit from his acquisition. And the feoffor shall assign 
the way where he can best spare it. It is the same though the 
close aliened be not totally inclosed by the land of the grantor, 
but partly by the land of a stranger; for the grantee cannot go 
over the stranger's land. 

11. In trespass upon demurrer the case was, a person sold ciarkv.Cog^^e. 
lands; afterwards the vendee by reason thereof claimed a way 

over the plaintiff's lands, there being no other convenient way 
adjoining ; and whether this was a lawful claim was the question. 
It was resolved » without argument, that the way remained ; 
and that he might well justify the using thereof, because it was 
a thing of necessity ; for otherwise he could not have any profit 
of his land. 

12. It was held in the same case, that if a man hath four 
closes lying together, and sells three of them, reserving the 
middle close, and has no way thereto but through one of those 

which he sold, although he did not reserve any right of way, yet vide 1 Saund. 
he shall have it, as reserved to him by law. ^' 

13. In a modem case, it was determined by the Court of King's Howton v. 
Bench, that where a person conveys land, merely as a trustee, to s Tenn'R. 50. 
another, to which there is no access but over the trustee's land, 

a right of way passes of necessity, as incident to the grant. 
And Lord Kenyon observed, it was impossible to distinguish 
this from the general case, where a man grants a close sur- 
rounded by his own. land, in which case the grantee has a way to 
it, of necessity, over the land of the grantor ; merely on the 
ground that the plaintiff conveyed to the defendant in the cha- 
racter of a trustee ; for it could not be intended that he meant to 
make a void grant. There being no other way to the defendant's Reignoids v. 
close, but over the land of one of the persons who granted to him, yf^ r.282. 
he was entitled to such a way of necessity, upon the authority of 



all the cawi^ and tbe principle that eveiy deed mast be Uken 
moet strongly againat the gfantor. 

Hoviobe wmL |4^ \ right of way can only be osed accoiding to the grant, or 

the occasion ifoai which it arises; and mvst not exceed it. 
Therefore, if a person has a right of way over another s clone to 
a particular place, he Cannot justify going beyond that place. 

f Srf/i9o!^ 16. In trespass for driring cattle over the plaint^s gronnd, 

the case was,— A. had a way orer B.'s ground to Blackacre, and 
drove his beasts over B.'8 ground to KackaCTe, then to another 
place beyond Blackacre. Upon demurrer, the question wauy 
whether this was lawful or not. It was urged, that when the 
defendant's beasts were at Blackacre, he might drive them 
whither he would. On the other side, it was said, that fay this 
means the defendant might purchase one*hundred or ooe-^tbov- 
sand acres adjoining to Blackacre, to which he prescribed to have 
a way, and by that means the pliuntiff would lose the benefit of 
his land : that a prescription presupposed a grant, and ought to 
be continued according to the intent of its original creatioD; 
to which the Court agreed ; and judgment was given for tbe 
plaintiff. 

Wud^i^Ld. ^^' '^^ ^^^ P^^*^^ appears to have been determined in a sob- 
IU71D.75. sequent case, in which PoweU, Justice, observed, that the dif- 
ference was, where the person having a right of way to a parti- 
cular place, goes farther, to a mill, or a bridge, there it may be 
good : but when he goes to his own close, it is not good. The 
editor of the fourth edition of Lord Raymond's Reports, in a note 
upon this passage, expresses a doubt, whether this distinction be 
well founded ; and says, ** The true point to be considered upon 
such a case should seem to be, quo ammo the party went to tbe 
close ; whether really and bond Jide to do business thete, or 
merely in his way to some distant place." 

17. Where a person has a right of way over another's land, 
and the road is impassable, he may go over any other part of the 
land. 

w°j'* ***M6 ^^' '^ ^^ action of trespass for destroying his close, the de- 
fendant pleaded, that time out of mind there was a common foot- 
path through the close, &c. The plaintiff replied, that the de- 
fendant went in other places, out of the way. The defendant 
rejoined, that the footpath was adeo luteosa et futiderosa, by de- 
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fault of the plaintifF, who ought to amend it : that he could not 
pass along; therefore he went as near the path as he could in 
good and passable w^y : this was resolved to be a good plea and 
justification. 

19. It has however been resolved, in a modem case, that 
where a person has a right to a precise specific way over 
another's ground, which he is bound to repair, he cannot deviate 
fi'om it, even though it should be overflowed by a river. 

20. In trespass for breaking and entering a close, the defend- Taylor v. 
ant pleaded a right of way, by prescription, through a lane of the Dong. 746.' 
plaintiff's ; that the tenants of the locus in quo were bound to 

repair ; that the lane was overflowed with water, and that he ne- 
cessarily went over the locus in quo. The plaintiff having tra- 
versed the prescription to repair, and the right of way, the jury 
found for the plaintiff, as to the first plea, respecting the repairs, 
and for the defendant, as to the second plea, respecting the right 
of way. 

The question on the validity of the last plea having been 
argued, Lord Mansfield said, — ** The question is upon the grant 
of this way. Now it is not laid to be a grant of a way generally 
over the land, but of a precise specific way. The grantor says, 
you may go in this particular line : but I do not give you a right 
' to go either on the right or left I entirely agree with my brother 
Walker, that, by common law, he who has the use of a thing 
ought to repair it. The grantor may bind himself, but here he 
has not done it. He has not undertaken to provide against the 
overflowing of the river ; and, for ought that appears, that may 
have happened by the neglect of the defendants, [highways are 2 Show. R. 28. 
governed by a different principle ; they are for the public service ; 
and if the usual tract is impassable, it is Tor the general good that 
people should be entitled to pass in another line." 

Mr. Justice Buller observed, that if this had been a way of vide i Sanod. 
necessity, the question would have required consideration : but ^•^^•"•^* 
it was not so pleaded. It did not appear that the defendant had 
no other road. 

21. A right of way being an incorporeal hereditament, similar Cannot be de- 
in many respects to a right of common, cannot be devested; i\)^'. 23. 

22. It seems that by the common law, where a person granted Who are bound 
a right of way over his land to another, the grantee was bound ^ ^^^' 
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Rider 9. 8wtk. to refMUT iL Bat the giantor of a pritate wmy may be boand 
*™ ' to repair it, etther by piacriplioo, or by an exprcB stipulatioQ. 

23. Where a pemm has a right of way over another^s doee, 
and he puchases the doae, his right of way is eztiagoisfaed by 
the unity of seisin and possession if it be only an eaaement: 
bat if it is of necessity, it is not eztingoished by waitj of pos- 




tadaa v. At- 24. Thns, if a Till has a right of way to a chorch, and one of 
Ab-sas. the tiD poichsses the hnd over which the way is; yet this onity 

of posscsHon shall not extingnish the way, becaoss it is a thing 

ofneceanty. 
Hovietifvd. 25. It is said that where a right of way has been extia- 

goished by onity of possession, it may be revived by severance. 
j«ak. CcaL 1. 26. Thos where apon a descent to two danghlers, land over 

(^9. vim ^ 

which there had been a right of way was allotted to one of 
them, and the land to which the right of way belonged was 
allotted to the other ; it was hdd that this allotment, without 
specialty to have the way anciently used, was safficient to re- 
viveit. 

pL 15. 27. There is a case similar to this in Brock's Ab., title 

Extittgmtkmemi, where it is doabted whether the partiti<Ki did 
not create a new right of way. Bat this doctrine of revival does 
not seem to have been admitted in the following case. 

Whaliey v. 28. Thomss Addoley being seised at the same time of two 



1 BOS.& PaL closes, over one of which a right of way had been immemorially 

371 

used to the other, devised the close to which the right of way 
had been annexed with its appurtenances to A. B., and devised 
the other close to another person. A. B. claimed the right of 
way. The Court held, that from the moment when the 
sion of the two closes was united in one person, all 
rights and easements were extinguished. The only point there- 
fore that could possibly be made in the case was, that the an- 
cient right, which existed while the possession was distinct, was 
merely suspended, and might revive again. It was admitted 
that the word appurtenances would carry an easement, or legal 
right: but its operation must be confined to an old existing 
right. And if the right of way had passed in this instance, it 
must have passed as a new easement: but the right of way- 
being extinct, the word appurtenances had nothing to operate 
upon. 
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29. It is said that though a right of way be extinguished, sum^n!*Buli. 
yet if it is used for thirty years after, this is sufficient to afford N- P- 74. 
a presumption of a new grant or licence from the owner of the 
land. 

30 [The words '' with all ways, 8cc., thereto belonging or in Barlow v. 

• <••••• -It ^ ^ Rhodes* 1 Cro. 

anywise appertaming in a conveyance, will not pass a way not & Mee. 439. 
strictly appurtenant, unless the parties appear to have intended ^igtfiT^.^"^' 
to use those words in a sense larger than their ordinary legal 
sense.] 
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PrindpaL 
115. [How suMpended.'] 



Section L 

Nature of. An office is a right to exercise a public or private employment, 
and to take the fees and emoluments belonging to it ; and all 
offices relating tolandyorexerciseable within a particular district, 
are deemed incorporeal hereditaments* and classed under the 
head of Real Property. 

2. Offices are either public or private; the first are those 
which concern the general administration of justice, or the col- 
lection of the public revenue. Such as the judges of the King's 
Courts at Westminster, sheriffs, coroners, &c., the commissionen 
of the customs and excise, 8lc. The second are those which 
only concern particular districts belonging to private individaals, 
such as stewards and bailiffs of manors. 

3. Officers are also either judicial or ministerial; the first 
relating to the administration of justice, and which must be 
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^rcised by persons of sufficient skill and experience in the duties 
of such offices. The second are those where little more than 
attention and fidelity are required, to the due discharge of 
them. r 

4. There are nine great offices of the crown, and the persons 
exercising them, who are called the great officers of state, have 
the titles of lord high steward, lord chancellor or keeper of the 
great seal, lord high treasurer, lord president of the council, lord 
privy seal, lord great chamberlain, lord high constable, earl 
marshall, and lord high admiral. The office of high steward was 
originally annexed to the manor of Hinckley, in Leicestershire, 
which was held by grand seijeanty. That of high constable was CoUins's 
annexed to certain manors in Gloucestershire, held by the same 190. ' 

» 

tenure. That of great chamberlain was held of the king by grand 
serjeanty in gross. 

5. All public offices must originally have been created by the How created. 
Sovereign as the fountain of government. There are however a 4 Idslts. 
great number of offices which, having existed time out of mind, 

are therefore said to be derived from immemorial usage. But 2lQ8t.523. 

Lord Coke says that in consequence of the statute 34 Ed. 1. De 

TaUagio non imponendo, the king cannot erect any new office, 

with new fees ; for that would be a talliage put upon the subject, 

which cannot be done without the assent of parliament That 

this appeared by a petition in Parliament 13 Hen. 4. in which 

the commons complained that an office was created for measuring 

of clothes and canvass, with a fee for the same, by colour of the 

King's letters patent, and prayed that those letters patent might 

be revoked : for that the King could erect no offices, vrith new 

fees to be taken of the people, who may not be so charged but 

by parliament, and that these letters patent were declared void 

in the Court of King's Bench and in parliament. Nor can the 2 Comm. 572. 

King annex new fees to old offices ; for this would also be a 

tax upon the public. 

6. There are several offices incident to other offices of a Office inddeDt 
superior kind ; and grantable by those who hold such superior 2 inst. 425. 
offices. Thus the lord chancellor, or keeper of the great seal, je^f 216.*" 
and the chief justice of the Courts of King's Bench and Com* 4 Mod. 167. 
mon Pleas, have a right of granting several offices in their 
respective courts. The sheriffs of counties appoint the county 

clerk, and the custos rotulorum appoints the clerk of the peace. 
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7. There are several ancient offices incident to bishoprics ; 
such as chancellor* commissary, register, 8cc. which are judicial ; 
and other offices, such as steward, surveyor, park-keeper, &c, 
which are only ministerial. Where a new bishopric has been 
created, the bishop has appointed offices of a similar nature. 
How offices 8- Ancient offices must be granted in such form and manner 

TiniuTs"'**' ^ ^^^y ^*^® ^^^ ^ ^> unless the alteration be by authority 

of parliament Offices held immediately from the Crown must 
be granted by letters patent Each office must be granted with 
all its ancient rights and privileges, and every thing incident to 
it For if any office incident to that which is granted is re- 
1 Salk. 439. served, the reservation is void. Thus it is said by Lord Holt, 
1038. *^' that a grant of the office of marshal of the King's Bench prison, 

to which the office of chamberlain is inseparably incident, with 
a reservation of the office of chamberlain, was void. 

9. So where an office is incident to another office, such inci- 
dental office cannot be granted by the crown, even though the 
principal office be vacant at the time. 
4^11**" sST' ^^' ^^^^^ Elizabeth, by letters patent, granted the office of 

clerk of the county court of Somersetshire to one Mitton, with 
all fees, &c. Afterwards the queen constituted Arthur Hop too, 
esq. sheriff of the same county, who interrupted Mitton, claiming 
that which was mentioned to be granted to Mitton, to be inci- 
dent to his office of sheriff; and thereupon appointed a clerk 
himself of the county court. Mitton complained to the lords of 
the Council, who referred the consideration of the validity of the 
grant of the said office to the two Chief Justices, Wray and 
Anderson, who held conferences with the other justices ; all of 
whom held that the said letters patent were void in law, because 
the office of sheriff was an ancient office of great trust and 
authority ; and the King could not abridge the sheriff of any 
thing incident or appurtenant to his office, for the office was 
entire, and so ought to continue. That the county court, and 
the entering all proceedings in it, were incident to the office of 
sheriff; therefore could not by letters patent be divided from it 
That although the grant was made to Mitton when the office 
was vacant, yet it was void ; and when the Queen appointed a 
sheriff, he should avoid it 

11. As to grants of incidental offices by persons holding the 
superior offices, they must in general be by deed duly executed ; 



TUle XXV. Offices, s. 1 1—16. 96 

though Lord Coke says a man may be retained as a steward to l lost. 61 b. 

keep a court baron or a court leet, without deed. And it was held 

by the Court of King's Bench in 10 Will. III. that an appointment Sanndenv. 

® i_ Owen, 2 Salk. 

of a clerk of the peace of a county, by the custos rotulorum, by 467. l Ld. 

parol, was good ; because it enured as an execution of a power : ^^ Mod. 199. 

for whatever is to take effect out of a power or authority, or by Co"«» P«ri.Ca. 

way of appointment, is good without deed : otherwise where it 

takes effect out of an interest. 
V 12. If a house or land belong to an office, by the grant of the i intt. 49 a. 
// office by deed, the house or land will pass as belonging to it 

13. The restraints imposed upon bishops, and other ecclesias- Bishops, &c. 
tical persons respecting the alienation of property whereof they ^J™"^- 
are possessed in right of their churches, do not extend to grants 

of offices ; so that their rights in this respect remain as they were 
at common law. From which it follows that bishops and other 
ecclesiastical persons may grant judicial offices, for the lives of 
the grantees, which will bind their successors ; provided such 
grants be made and confirmed in the manner required before the 
disabling statute 1 Eliz. c. 10. s. 5. was passed. 

14. Thus it was resolved in the bishop of Salisbury's case, 11 
Ja. 1. that where an office was ancient and necessary, the grant 
thereof with the ancient fee was not any diminution of the 
revenue, or impoverishing of the successor ; therefore, for neces- 
sity, such grants were by construction excepted out of the 
general restraint of the statute 1 Eliz. And if bishops should 
not have power to grant offices of necessity, for the life of the 
grantees, but that their estate should depend upon uncertainties, 
as upon the death, translation, 8cc. of the bishop ; then the most 
able persons would not serve them in such offices, or at least 
would not discharge their offices with any alacrity. 

15. It was also resolved in the same case, that where a new 
bishopric was erected, a grant of offices of necessity, with a 
reasonable fee, the reasonableness of which should be decided by 
a court of justice, would be good. 

16. With respect to grants of honorary, or ministerial offices 
by bishops, it has been resolved in the following case that offices 
which existed before the stat. I Eliz. are not within the restraints 
of that statute, but that they may be granted as before ; and that 
the utility or necessity of the office is not more material since 
than it was before that statute. 
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Treltvmy^r, 17. Sir J. Trelftwny brought an action of debt agauiBi the 

1 Burr. 219. bishop of Winchester, for five years' salary of several offices ; 
viz. great and chief steward of the bishopric, and of all its castles, 
lordships, manoniy &c. ; conductor of the men and tenants of the 
bishop, with a salary of 100/. per annum ; master-keeper or pre- 
server of the wild beasts, in all the forests, parks, chases, and 
warrens, belonging to the bishop; and chief governor of all 
birds, fish, and beasts of warren. See. commonly called chief 
parker, with a salary of 20/. per annum. Which offices and 
salaries were granted to the plaintiff* by the late bishop of 
Winchester by letters patent, with a clause of distress if unpaid. 
The bishop pleaded the statute 1 Eliz. c. 19. s. 6., and also that 
the offices aforesaid were not ancient offices of the bishopric, 
nor were usually granted for life ; that the said fees were not 
the ancient fees ; that the said offices were useless and merely 
nominal, no duty or service being to be done for or in respect of 

them. 

* 

The jury found a special verdict, that the offices of chief stew- 
ard and conductor of the men, &c« were ancient offices of the 
bishop, and had been anciently and usually granted for life, with 
an annuity ; that the annuity of 100/. was the ancient fee ; that 
the same were granted to the plaintiff by Jonathan, late bisbc^ 
of Winchester ; which grant was approved by the dean and 
chapter, and confirmed by them. They then found the statute 
1 Eliz., and that these offices, at the time of making that act, 
and since, were merely nominal ; no duty, attendance, or service 
being to be done for or in respect of them. And as to the oflioe 
of master-keeper of all beasts in the parks, or chief parker, the^ 
found that it was not an ancient office. 

The question on this special verdict was, whether Sir J. Tre* 
lawny was entitled to hold the two first mentioned offices, and 
to recover the arrears against the bishop. As to the office of 
chief parker, the facts found by the special verdict made an 
end of any question concerning it, and the point was given up. 

Lord Mansfield said, — At common law a bishop, with the 
confirmation of his dean and chapter, might exercise every act 
of absolute ownership over the revenues of his see, and tnnd his 
successors as much as tenant in fee could bind his heir. Then 
came the restraining statute 1 Eliz. But patents or grants of 
offices, with fees, salaries, or profits annexed to them, were not 
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tneDtioned in that acU There were no general words adapted to 
the case of offices ; yet there was not a single bishopric at that 
time without some offices granted. Had the Legislature meant 
to restrain the regranting them, as they should drop in, it must 
have been done by a special provision ; with an exception of 
some at least of judicial offices. As the general restraint was 
not extended to the case, there was no occasion to make excep- 
tions. Continuing ancient offices with the ancient fee, in the 
usual manner, was not a dilapidation of the revenue of the bi- 
shopric ; every bishop left this power to be exercised by his suc- 
. cesser^ as his predecessor left it to be exercised by him ; such 
grants being no new charge upon the bishopric, which only re-^ 
mdined liable to the same fees or salaries to which it was liable 
before. And after stating several cases, he concluded in these 
words : — '* The office in question in this case is found never to 
have been more useful or necessary than it is now ; yet all the 
bishops of Winchester, from the 1 Eliz., have thought the gratits 
of it valid ; every succeeding bishop has submitted to the grant 
made by his predecessor ; and the greatest men of the kingdom, 
or the nearest relations of the bishop, have successively held the 
office. The present bishop thought this grant good for eleven 
years, but has conceived a doubt, from the misapplication and 
repetition of inconclusive and contradictory arguments about the 
office being necessary ; whereas we are all unanimously of opi- 
nion that an office and fee which existed before the 1 Eliz, is 
not within the statute ; but may be granted since, precisely in 
the same manner in which it was granted before : that the uti- 
lity or necessity of such an office is no more material since the 1 
Eliz. than it was before. This opinion we think agreeable to 
the words and intent of the act, and every precedent since the 
statute : therefore there must be judgment for the plaintiff." 

18. Ministerial offices, requiring only common skill and dili- what offices 
gence, may be granted to two persons ; and so may also some to'two*^'*'*^ 
judicial offices established by act of parliament. But an ancient 

judicial office cannot be granted to two persons. Thus, King 4 Inst 146. 

Henry VI. having granted the office of high admiral to the 

Duke of Exeter and his son, the judges held it to be void, the ^Wm.&Mary* 

■ St. 2. c 2. 

charter being of a judicial office; for such ancient offices must 
be granted as they formerly had been. 

19. A grant to two persons to be Chief Justices of any of the h Rep. 3 b. 

VOL. 111. H 
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cretion of the Judj^, if they see that an office in dieir couiti 
comprehends too much for one man to execute, to joio another 
person with hire. In such a case it must, however, be slill 
granted as one office ; for if it is divided into two or three offioo, 
the prescription is interrupted, and it is not a grant of die an- 
cient office. 

20. Ecclesiastical offices, though of the judicial kind, may be 
granted to two persons, where there has been a usage of giant- 
ing them in that manner. 

21. The bishop of Uandaff granted the office of chancellor or 
commissary of his diocese to two persons, to hold the same cm- 
junetim et dmuniy to them and the survivor of t^em. It wv 
agreed by the counsel on both sides, that this office had beea 
anciently and usually granted in this manner* On a case stated 
out of Chancery, and referred to the Court of King's Bench, the 
question was, whether this was such a judicial office as cooU be 
granted to two persons. Resolved, that it was a good grant, 
because of the long and constant usage. And it was said, that 
the offices of most of the bishoprics in England were and bad 
been constantly so granted. 

22. Salkeld reports, that in this case the Court said, if >b 
office be granted to two, and one dies, the office does not sv- 
▼ive, but determines. As if there are two sheriffs, and one of 
them dies, the other cannot act : otherwise, if granted to two 
and the survivor of them. 

23. With respect to the estate or interest which may be 
in an office, several of the great officers of state w«^ and 
continue to be, hereditary. Thus, the office of earl marshal was 
held by the Earl of Pembroke in fee simple, and is now held bf 
the Duke of Norfolk in the same manner. The office of lord 
great chamberiain was. held by the De Veres, Earls of Oxford, in 
fee simple ; from whom it descended to the Dukes of Ancaster 
in the same manner; and upon the death of Robert Doke 
of Ancaster in 1779, without issue, it descended to his two 
sisters. 

24. Although die offices mentioned in the last section uv 
called offices in fee, yet the estate in them is not, strictly speak- 
ing, an estate in fee smiple; for it is only inheritable by the 
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I lineal deacendants of the first grantee of the office ; not by any 
collaterals. 

26. The offices of sheriff, gaoler, park-keeper, or forester, 2 Inst. 382. 
steward, or bailiff of a manor, have also been granted in fee sim- 97 5. 
pie. And it is held, that where an office may be granted in fee, ^Bam.&Ci«u. 
it nay be granted for life ; or to one for life, remainder to ano- 
ther for life. 

26. With respect to judicial offices, they cannot, in general, b6 
granted for a greater estate than for life ; because they are only 
exerciseabk by persons of skill and capacity. 

27* If an office be granted to a person quamdiu se bene sesserit. i Inst. 42 a. 
the grantee has an estate for life. For as nothing but miscon- Harcourtv.Foxi 
duct can determine his interest, no one can prefix a shorter time ^ ^^°^* ^^* 
than his life, since it must be by his own act, which the law vriH 
not presume that his estate can determine. If the words be, id. 
quamdiu se bene geiserk tanium^ the estate will not be abridged 
by the addition of the word tantum, 

28. [And so e converse where an office is granted for life, there Lit t. 378. 

16 an implied condition that it shall continue in the grantee enly 3Bvn!'&Cratt. 
quamdiu se bene gesserit.} ^ BaniettV 

29. The Judges of the several courts at Westminster formerly 
held their offices durante bene placito. By the stat. 13 Will. 3» 
c. 2. it was enacted, that their commissions should be qtuimdiu 
se bene gesserint : but that it should be lawful to remove them 
on an address of both houses of parliament. Now, by the stat. 
1 Geo. 3. c. 23. the Judges are continued in their offices during 
their good behaviour, notwithstanding any demise of the 
Crown : but may be removed on an address of both houses of 
parliament. 

30. Offices which do not concern the administration of justice, 
and only require common skill and diligence, may be granted for 
yeara; because they may be executed by deputy, without any 
inconvenience to the public. 

31. The office of register of policies of insurance in London Valets. Pnour, 
was granted by the King for years ; and adjudged to be a good 

grant, because it did not concern the adminstration of justice, but Jones v. C]erk» 
only required the skill of writing after a copy. ^^^' ^^' 

32. Offices of this kind may be granted to one person in trust Bditmy v. 
for another ; and the Court of Chancery will compel the execu- p^I^Stor »7. 
tion of such a trust 

h2 
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33« No office of trust, requiring skill and capacity in the exe- 
cution of ity can however be granted for years. 

fRTplgS?"*' ^*- ^'"8 ^^^^ '• granted the office of marshal of the Mar- 

shalsea for thirty-one years. It was held by the Lord ChaD- 
cellor and four of the Judges^ that the grant was void ; becaose 
this was an office of great trust annexed to the person, and coih 
cerned the administration of justice: that this trust being iodh 
vidual and personal, should not be extended to executors or ad- 
ministrators ; for the law will not repose confidence, in matten 
concerning the administration of justice, in persons unknowo. 

I^Mca'^' 35. It was determined in a subsequent case, that the office of 

marshal of the King's Bench might be granted to a person for 
years, determinable on the death of such person ; for in that 
case the office could not go to executors or administrators. 

2 Show. R.171. 36. Lord Hale is said to have been of opinion that an office of 

trust might be granted for years ; for that the true reason of the 
determination in Reynell's case was, that the custom had been to 
grant it in fee. Lord Chancellor Finch is reported to have said 
that an office may be granted for years, for the same inconf^ 
niences attend an office in fee ; and a person unknown and unfit, 
as an infant or feme covert, may happen to have the same, under 
an estate of inheritance. 

9 Rep. 97 a. 37^ Offices may also be granted at will. In Reynd's case, 

the Judges said that the office of marshal of the Marsbalsea had 

176 a. always been granted for life, or at will. And there is a precedent 

in Dyer of a grant by the King of the office of Chirograpber 
of the Common Pleas, to hold as long' as it should please hit 
• Majesty. 

1 iDst. 42 a. 38. If the King grants an office to hold at will, and grants a 

rent to the officer for life, for the exercise of the office ; this is 
not an absolute estate for life, because the rent being granted 
on account of the office, and for discharging the duties of it. 
whenever the grantee's interest in the office ceases, the rent is 
determined. 

What offices ^^- Ministerial offices, and also offices exercisable by deputy; 

may be granted mj^y j^^ granted in reversion, or rather to commence in fuiuro; 

in reversion. . . , 

Howard v. and to take effect in possession upon the death of the person then 

2 Show. B. 21. holding the office. 

Rex V, Kemp, 40. The King granted an office to a person durante bate 

o Q IV AUK. 00 n 

Skin. 446. ' placUo ; afterwards granted the same office to another pereon for 



TUk XXV. Offices, s. 40—44. 101 

life ; to commeQce from the death, surrender, or forfeiture, of the 
first grantee. It was objected that the second grant was void, 
for the first estate being at will, could not be surrendered or for- 
feited ; and that an estate of freehold could not depend on an 
estate at will. 

The Court said, 1. That an estate at will in lands could not 
be surrendered, because it was determinable at the will of either 
party : but an office was not properly at the will of both parties, 
but at the will of the King only ; for the grantee could not deter- 
mine his will but by surrender. 2. It might be said to be for- 
feitable in some measure* and the King's tenants at will may be 
said to forfeit ; for, in the case of forfeiture, the King would be 
informed by inquisition, before he determined his will ; then upon 
the return of the inquisition, the office would be forfeited. 3. A 
freehold estate in lands could not be granted to commence in 
futuro, or depend on an estate at will : but a new office might 
be created, to commence in futuro ; for it was the creature of 
him who made it, and was no otherwise in being than it was in 
grant. The King did not grant a reversion but in reversion ; 
and that not in respect of a particular estate, but because he was 
pleased to grant in futuro. 

41. An ecclesiastical office of the judicial kind may be granted 
in reversion, where there is a custom and usage to support such 
a grant. 

42. The office of Resrister of the Bishop of Rochester was Yoangv.stoeii, 

. Cro. Car. 279. 

granted to a person, to hold from the death or surrender of him 2 Roll. Ab. 153. 
who then held it for life, to be exercised by the grantee or his 
4sufficient deputy. Resolved, that the grant was good; for al- 
though there was no reversion of an office, unless it was an office 
of inheritance, yet it might well be granted in reversion, haben- 
dum after the death of the then present officer ; it being no more 
than a provision of a person to supply it, when it became void : 
and where such provision had been usually made, the custom and Walker v, 

. .. Lamb, 

usage gave it a sanction. Cro. Car. 268. 

43. But where there is no custom or usage to warrant it, a ju- ^ ^^^' ^ ^' 
dicial office cannot be granted in reversion. 

44. King James I. granted the office of Auditor of the Court Curie's caes, 
of Wards to two persons, to hold immediately from the death of ^' 
the two persons who then held the office. Resolved, that this 

grant was vpid^ because it was of a judicial office : and as none 
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can give any judgment of things which oiay happen tit Jiiimro, 
so none can be a judge in futuro ; and the rale was, that o(fieia 
judicialia non concedantur atUequam vacent. For he, who at the 
time of the grant in reversion may be able and sufficient to sup- 
ply the office of judicature, before the office falls, may become 
unable and insufficient to perform it 

45. All those offices which are of a real nature, and grantabk 
in fee simple, DErny be entailed within the statute De Dofns, be- 
cause they are demandable in a pntcipe ut ienemenia. And 
Lord Coke says, the office of earl marshal was entailed, as also 
the office of one of the chamberlains of the exchequer. So the 
offices of steward, recover, or bailiff of a manor, or that of 
a forester, may be entailed, because they are exercisable witluE 
lands. 

46. Where an office is unalienable, though it may be granted 
in tail by the Crown, as in the case of the office of earl marshaly 
yet it cannot be entailed by the person possessed of it. This 
point was fully discussed in the following case* 

47. John De Vere, Earl of Oxford, being seised in fee siHiple 
of the office of great chamberlain of England, in 4 Eliz. by deed, 
covenanted with the Duke of Norfolk and others, that he^ bis 
heirs, and assigns, would from thenceforth stand seised thereof, 
to the use of himself for life, remainder to Lord Bulbeck, his 
son, and the heirs male of his body. Robert Earl of Oxfoni 
claimed the office under this entail, as heir male of the body 
of Lord Bulbeck, and Lord Willoughby claimed the same as 
heir general. 

Lord Chief Justice Crew delivered his opinion that the office 
was entailable within the statute De Donis ; but a majority of 
the other Judges, amongst whom was Mr. Justice Dodridge (a 
part of whose argument may be seen in Ccdlins), gave their opi- 
nion, that this high office was inherent in the blood of the first 
grantee, incapable of alienation, and therefore could not be en- 
tailed by any person seised of it 

In consequence of this opinion, the Lords certified in favour 
of Lord Willoughby as heir general, and he was allowed to exer- 
cise the office. 

48. Curtesy is incident to offices of inheritance. Thus LonI 
Coke has cited a record, from which it appears that John Doke 
of Lancaster was allowed to exercise the office of seaescbal of 
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England, at the coronatioD of King Richard 11.^ as tenant by the 
curtesy. 

49. At the same coronation, John Dymock claimed the office Coiiim's 
of king's champion, as tenant by the curtesy, and was admitted ' 
to exercise it accordingly. 

50. A woman may be endowed of an office of inheritance, as i lost. 92 a. 
of the office of marshal of the Marshalsea, to have the third 

part of the profits. But in such a case, she must contribute a 
third part of the charges ; as also of the third part of the 
profits of the office of keeping the goal of the abbey of West- 
minster. 

51. Where an office is granted to a person and his heirs, or to Some officei 

a person and his assigns, for his life, it may in some cases be as- ^ wngn- 
signed. Thus Jenkins states it to have been held by all the Cent. 3. c«. 89. 
judges in the Exchequer Chamber, that when the office of cham- g ^ ' ^ |,^ 
b^rlain of the exchequer was granted to A. and his assigns, A. ^^' ^'^^* 
might assign it> but could not make a deputy, without special 
words to enable him. 

52. There is, however, great obscurity in the books respecting 

the assignment of offices. In a case reported by Hardress, the Dennis v. 
question was, whether the office of teller of the exchequer, Huti!^424. 
which had been granted to a man, habendum to him and his as- 
signs, during his life, could be assigned. Serjeant Glynn con* 
tended that the office was assignable, by reason of tb^ word as- 
signs in the patent : but else, it would not have been assignable, 
being an office of trust, which concerned the king in his revenue. 
That some offices were in their nature assignable, without the 
word assigns, and some not ; as a parkership wa3 an office as- 
signable in its nature, being an office of profit. Others were not, 
viz* offices of public trust, as the office in question. So office^ 
granted to men and their assigns were assignable ; and tbete was 
no inconvenience in such a case ; for if assigned tq an unfit per* 
son, the Court would refuse to adqait him. Sir Heneage Finish 
argued on the other side, — 1. That the office was not assignable, 
without the word assign^ ; because it was an office of great and 
public trust. 2. That the habendum did not alter the thing, it 
being in the King's case ; for it would be inconvenient that the 
King should have an officer in such a place put upon him 
against his will ; and habendum to him and his assigns was no 
other than if it had been to him and his heirs, which would have 
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been void. In Uatton's case, the office of a garbler granted Co 
one with power to make a deputy did not extend to an assignee, 
because it was an office of trust. There was no precedent of an 
assignment of such an office. 

No judgment was given in this case, the King having stopped 
the proceedings by a writ De Rege inconmko. 

63. In a modern case it was held, that the office of Register 
of the Court of Chancery was assignable. 

64. It is laid down by Lord Coke, that ** if an office, either in 
the grant of the King or of a subject, which concerns the admi- 
nistration, proceeding* or execution of justice, or the King's re- 
venue, or the commonwealth, or the interest, benefit, or safety of 
the subject, or the like, be granted to a man that is inexpert, and 
hath no skill and science to exercise or execute the same, the 
grant is merely void, and the party disabled by law, and inca- 
pable to take the same, pro commodo Regis et popuK; for only 
men of skill and knowledge, and ability to exercise the same, are 
capable of them, to serve the King and his people." 

66. King Edward IV., by letters patent, appointed Thomas 
Vintner to be clerk of the Crown. The judges of the Court of 
King's Bench, with the assent of the judges of the Court of 
Common Pleas refused him ; because he was not exercised in his 
office, nor in any other in the Court, as he ought by a long time, 
and so declared to the King. Upon which the King, by the ad- 
vice of the justices, appointed one John West clerk there, who 
was expert, and sent to the said justices his letters under his 
signet, which, after, were enrolled in the same Court, that they 
rejected Vintner, and admitted West. 

56. A clergyman was made chancellor to a bishop, and con- 
firmed by the dean and chapter : but because he was not learned 
in the canon and civil law, he was removed by the ecclesias- 
tical commissioners ; though it was insisted that he had a free- 
hold, and therefore had prayed a prohibition, yet it was de- 
nied. 

67. A grant of an office requiring skill, to an infant, to be ex- 
ercised in prasenti, is void. But if it is to be exercised injuturoj 
and that he is of full age and expert when the office is to be ex- 
ercised, the grant is good. 

58. Where, in the grant of an office, it is expressly said, 
that it shall be exerciseable by deputy, the grantee need not 
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have such skill and knowledge as is necessary to the execution 
oF the office. 

59. Offices merely ministerial, which do not require particular 
skill and knowledge, and exerciseable by deputy, may be granted 

to any person, and even to women. Thus, a woman may have L>dy Rutsel'i 
the office of the custody of a castle. And Lord Coke mentions n. ' 
an instance of a woman's having the office of a forester in fee sim- * ^'^^-^i*- 
pie ; but he observes, that she could not execute the office her- 
self, but was obliged to appoint a deputy, during the eyre, who 
should be sworn. 

60. The office of high constable was held by the daughter of CoUiu'i 
Humphrey De Bohun, Earl of Hereford and Essex. The office *""' 
of steward of England was held by Blanch, daughter of Henry 

Earl of Lancaster, in whose right John of Gaunt enjoyed the 
same. The office of Earl Marshal was held by a female, through 
whom it passed to the house of Norfolk. And the office of great infra, s. 68. 
chamberlain of England is at this moment held by the two sis- 
ters and co-heirs of Robert, late Duke of Ancaster. 

61. Offices which concern the administration of justice, such Whenezercis- 
as those of judges of the King's Courts at Westminster, &c. Ld ihen by"' 
must be exercised in person, and not by deputy. There is, how- ^®P"^' 
ever, one exception to this rule ; for sheriffs, though their office 
concerns the administration of justice, may notwithstanding ap- 
point deputies, by the name of undersherifFs. There are also 

some offices of the judicial kind, in the creation or grant of 
which is contained a power of appointing a deputy. Thus the 
Chief Justices in Eyre may appoint deputies, by the express 
words of their patents, to exercise the office for them. 

62. A ministerial office, which is to be exercised by the 
grantee in person, cannot be done by deputy. Thus it is said in 7 b. pi. lo. 
Dyer, that the office of carver, being an office of trust, cannot be 
exercised by deputy. But ministerial offices, which are not of Shrewsbuiy'i 
trust, and do not require any particular skill, may in general be *^***' *^ ' 
exercised by deputy. And all offices which may be assigned 

may be exercised by deputy. 

63. Lord Coke says, there is a great difference between a de- id<svn, 48 a. 
puty and an assignee of an office. For an assignee is a person 

irvho has an estate or interest in the office itself, and does all in 
his own name, for whom his grantor shall not answer, unless it 
be in special cases. Whereas a deputy has no estate or interest 
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in the office, but is the officer's shadow : he does all things in 
the name of the officer, and nothing in his own name ; and for 
whom his grantor shall answer. 

64. [And it would seem that the office of the deputy is ve- 
Yocable at any time by his principal.] 

65. A deputy cannot in general make a deputy ; for a de- 
puty being only authorized himself, cannot delegate his ti- 
thority to another. But it has been held, that a steward of a 
manor, who is authorized to exercise the office by himself or hii 
sufficient deputy, may enable another person to take a sonenda 
of a copyhold out of Court. 

66. Offices of inheritance may be exercised by deputy, in cm 
the persons entitled for the time being are incapable of exs- 
cising them in person ; as where such offices descend to inboto 
or women, or to a person under the rank of a knight; thus tk 
office of high constable has been exercised by deputy. 

67. Humphrey de Bohun, Earl of Hereford, held the manoD 
of Harlesfield, &c. of the King, by the service of being constabk 
of England; and had issue two daughters. Upon a qnestioi 
how the daughters, before marriage, could exercise the office; it 
was resolved that they might make their sufficient deputy to d» 
it for them ; and after marriage the husband of the eldest mi^ 
do it alone. 

68. In the case respecting the office of great chambaiain of 
England, which was heard in the House of Lords in 1782, Luij 
Willoughby de Eresby (the wife of Mr. Biirrell, since ciealed 
Lord Gwydyr,) who was the eldest of the two sisters and cohein 
of Robert Duke of Ancaster, claimed the office. It was con- 
tended on her part, that if there was any ground to say that the 
office had descended to both the sisters, still the right to exercke 
the office belonged to Mr. Burrell, as the husband of the eldeal, 
it being an hereditary office in gross, held in grand seijeantj ; 
and in the case of co-heirs, when the eldest happened to be a 
feme covert, was to be executed by her husband. That this was 
perfectly agreeable to, and warranted by, the usage in all sndi 
great offices as had in the course of time descended to heiii 
general. The office of steward of England had descended in. 
two instances to the eldest daughter. The office of constable of 
England had come to Humphrey de Bohun, by his noaiiiage 
with the eldest daughter of Milo Fitzwalter. The office of earl 
marshal of England came to Roger Bigot, Earl of Norfolk^ in 
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right of his mother Maud, who was the eldest daughter of Wil- 
liam Marshall, Earl of Pembroke. 
The fdlowine question was mit to the judges :— " The late LorcU' Jmirn. 

Vol. XXXVI* 

Duke of Ancaster having died seised of the office of great cham- 302) 
berlain of England, leaving Lady Willoughby de Eresby and 
Lady Charlotte Bertie his sisters and coheiresses ; does the said 
office belong to the eldest alone, or to both : or in either case is 
the husband of the eldest entitled to execute the said office, or 
may both sisters execute it by deputy ; and how must such de- 
puty be appointed ? Or does it devolve upon the King to name 
a proper person to execute the office, during the incapacity of 
the heir?" 

The judges delivered their unanimous opinion, — *' That the 
office belonged to both sisters ; that the husband of the eldest 
was not of right entitled to execute the said office. That both 
sisters might execute it by deputy, to be appointed by them ; 
such deputy not being of a degree inferior to a knight, and to 
be approved of by his Majesty.'' — The Lords certified accord- 
ingly ; and Mr. Burrell, being created a knight, was appointed 
deputy. 

69. A deputy is accountable to his principal for the fees and Godolphinv. 
emoluments of the office. And in a case in 3 Ann. it was said e Mod. 234. 
by the Court of King's Bench, that if one reserve a sum certain, Jj^'J^"** 
upon a deputation out of the profits or fees of an office, he only infn* 
reserves part of that which was wholly his before; for though 

by making a deputy, the whole power of the principal is in the 

deputy, yet the fees or profits do not pass, and the deputy has 

no right to them. Then if he makes a deputy, reserving a sum Garforth ». 

certain, part of the profits, and the rest to the deputy, he may Black. R. 32*7. 

well do it, for it is but reserving part of what was wholly his. 

70. [Where an office of justice or profit is held in trust, the 
acts of a majority of the cesttdi que trust may bind the rest. 

71. In the case of Younger and Wclham (Trinity T. 1711) it Ld.Colcheaters 

lif S51 ^ Swan 

appears that the office of register of the Prerogative Court was iso. in notis. ' 
assigned upon trust for four cestuis que trust ; the trustees cove- 
nanting not to appoint any officer, &c. without the direction of 
cestuis que trust One Norris was made assistant without the 
privity of three of the cestuis que trust, but with the consent 
of the fourth. Norris was enjoined not to act any longer. It 
Mas urged by Peere Williams that all the cesiuis que trust ought 
to agree in nominating, or else nobody could be nominated ; and 
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the rather because the place was within the statute, and, there- 
fore, could not be strfd, or the nomination any profit ; but in case 
of profit he allowed a majority should bind. Lord Keeper 
Harcourt. Shall the three lose their right because a fourth will 
not agree ? a majority is sufficient.] 
^'S^**'^* 72. With respect to the oaths required to be taken, and tke 

ceremonies to be performed, as qualifications for holding offices; 
it is enacted by the stat. 13 Cha. 2. c 1. s. 12., that no person 
shall be chosen to any office of magistracy, place of tmst, or 
other employment, relating to the government of any dty, 
corporation, borough, cinque port, or other port town, who shaB 
not have received the sacrament according to the rights of tbe 
church of England withing one year next before such electioB ; 
and that every person so placed or elected shall take the oaths of 
allegiance and supremacy. 

73. By the stat 25 Cha. 2. c. 2. commonly called the test act, 
it is enacted, that every person who shall bear any office civS 
or military, by reason of any patent or grant from his Majestj, 
must take the oaths of allegiance and supremacy and test ; sod 
receive the ssusrament within three months : in case of neglect, 
he shall be disabled to hold the said offices, Sgc and forfeit 
600/. 

2BamACKtk ^^ mj^ jg passed regularly every year to indemnify persoDi 

holding offices, who have neglected to qualify themselves se- 
cording to the provisions of this statute. 

74. By the stat 6 Greo. 1. c. 6., it is enacted, that all persooi 
in the actual possession of any office, that are required by the 

Crawford v. (est act (a) to take the sacrament. Sec., shall be confirmed to 

Powellp 2 Burr. , . . «, , /. . . , 

R. 1013. their respective offices, and none of their acts be questioned, 

4!c.*i7! 1. 8. notwithstanding their omission to take the sacrament ; nor shall 

they be removed, or otherwise prosecuted, for or by reason of such 
omission, unless such person be removed, or such prosecatkn 
commenced, within six months after the election. 

75. The intention of the test act was to exclude persons who 
were not of the church of England from all offices which concern 
the government: and is to be considered prohibitory on the 



(a) [The stalQte 9 Geo. 4. c. 17. repeals so much of statutes 13 Car. 2, st. 2. c 1. ; 
25 Cv. 2. c. 2. ; 16 Geo. 2. c. 30. as imposes the necessity of receiving the 
of the Lord's Sapper as a qualification foi certain offices and emplojm«ois.] 
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electors, quoad such persons.. A dissenter being therefore in- 
eligible to such offices, cannot be 6ned for refusing to accept of 
them. 

76. The corporation of the city of London, by a bye law, im- Harrison v. 
posed a fine of 600/. upon every person who, being elected, ParL*Ca.466. 
should refuse to serve the office of sheriflF. The chamberlain of ^v»*"°^ ^^o. 
London levied debt on a person named Evans, for the penalty of 

his refusal to serve the office of sheriff; who pleaded the statute 
13 Cha. 2., averring that he was a Protestant Dissenter, within 
the toleration act, of scrupulous conscience, and therefore had not 
received the sacrament. The plaintiff replied, urging the 5 Geo. Ante, s. 74. 
1. which confirms members of corporations in their respective 
offices, though they have not received the sacrament. To this 
the defendant demurred : and judgment was given in favour of 
the city ; but reversed by a special commission ; and the reversal 
affirmed by the House of Lords. 

77. [In the recent case of Rex v. Bower it was decided that iBam.&Craas. 
the mere payment of a fine for not serving an office does not ^ r.^842. 
operate to discharge the party paying it, from the obligation to 

serve where the bye-law does not declare that such fine shall be 
in lieu of service.] 

78. It is enacted by the stat. 5 8c 6 Edw. 6. c. 16. that all Statutes agaimt 
persons who shall sell any offices, shall lose and forfeit all their [^g offi^. "^' 
right, interest, and estate, in such offices, and in the gift and ^q^ 3 
nomination thereof. And that all persons who shall purchase c. 126. 
such offices shall be disabled from occupying or enjoying the 

same ; and that all such bargains shall be void, with a proviso 
that all acts of persons offending against this statute, done 
before they are removed from their offices, shall be good and 
valid. 

79. This statute extends to ecclesiastical, as well as to 3 Ids^« i^* 
temporal offices, which concern the administration and execution 

of justice. Thus it was resolved, in the case of Doctor Trevor, 
chancellor of a bishop in Wales, that both the office of chan- 
cellor, and that of register, of a bishop, were within the statute ; 
because they concerned the administration of justice. Croke Trevor's case, 

,. ^. .^ 1111111 1 Cro. Jac. 269. 

in his report of that case says, it was held that although such 
offices concerned matters principally pro salute animarum, yet 
they also concerned matters about matrimony, and legitimacy, 
Mrhich touched the inheritance of the subjects. 
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way of indemiiitf , to the plaintiff^ the profits and emolomeots of 
his place ; and that whenever he shonhl become possesaed of idt 
other office of tnist, commissioo, place, or pension, whataoefer^k 
would assign such office, &c. to the plaintiff, who was to taketk 
whole profits. It was contended that the agreement was void for 
the purpose of assigning all offices, &c. and that offices of tnit 
could not be legally assigned. Lord Mansfield over-ruled tk 
objection, observing, that the agreement was for the aBsignoot 
of all offices which might legally be assigned. The profits us- 
ing from the office of private secretary to Lord HoldemesseiBsiit 
be assigned, and as to all others, they were not within the pre- 
sent case.] 

93. By the statute 49 Geo. 3. c. 12. it is enacted, that aDtk 
provisions of the stat. 5 & 6 Edw. 6. shall be extended to SoK- 
land and Ireland. And that when the interest of any pens 
shall be forfeited under that act, or this act, the right of nei 
appointment shall immediately vest in and belong to the Cnn 

94. As the provisions of this statute do not extend to ill tk 
cases within the mischief which it was intended to prevnt, 
courts of equity have frequently interposed ; for though penl 
laws are not to be extended, as to penalties and punishoeoiSr 
yet if there be a public mischief, and a court of equity sees pii- 
vate contracts made to elude laws enacted for the public gwi 
it will interpose. 

95. A person gave a sum of money to another for procuni^ 
him a commission in the marines. Lord Henley decreed tbelv- 
gain void ; and said — '* I lay down this rule, that if a man sA 
his interest, to procure a permanent office of trust or seniR 
under government, it is a contract of turpitude ; it is ac^ 
against the constitution, by which the government ought to be 
served by fit and able persons, recommended by the proper (fr 
cers of the Crown, for their abilities, and with purity." 

96. Lord Rochefort being groom of the stole to his M&jest;> 
and having the right of recommending pages of the presencC) 
treated with the plaintiff's testator, to recommend himapoot 
vacancy, on condition that he should grant two annuities to ptf* 
ticular persons. An action being brought on the bonds secanog 
these annuities by the defendant's testator, for the arrears of tk 
annuity, the plaintiffs filed their bill for an injunction. The d^ 
fendants had demurred, and the demurrer had been over-raid* 
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they all bdong to him ; though a share is to be allowed out of 

them to the deputy for his trouble. But where an auditor of j^f'^^"**- 

Wales appointed a deputy ; and it was agreed between them i h. bi. 322. 

that the deputy should receive all the fees, fcc. and pay the 

principal a certain sum of 200/. per annum, this was held 

void, (a) 

87. [And as a public office relating to the administration of 
justice cannot be sold; so neither can its profits and emolu- 
ments be assigned as a security for the debts of the officer. 

88. Thus in the recent case of Palmer v Bate, the Clerk of ^ Bro. & B. 
the Peace for the City and Liberty of Westminster, which office 

he held for life, assigned the emoluments and profits of the office 
to two trustees upon trust thereout to pay the salary of the de- 
puty, the expences of the office and of the trust, and in the next 
place for securing certain debts, and to pay the surplus to the 
assignor. The Court of C. B. upon a case sept by Sir John 
Leach, V. C, decided that the assignment was invalid.] 

89. By the fourth section of this statute it is provided, that it What offices 

1 11 1 /*> 1 m 1 11 * . - are not within 

snail not extend to any offices whereof any person shall be seised this tutute. 
of an estate of inheritance, nor to any office of parkership, or of "«>•«• 
the keeping of any park, house, manor, garden, chase, or forest. 
And by the seventh section it is provided, that this act shall not 
be prejudicial to the Chief Justices of the King's Bench and 
Common Pleas, or to any of the justices of assise, touching or 
concerning any offices to be given or granted by them. 

90. The offices of the sixty clerks in Chancery are not within 

this statute, nor the office of bailifi* of a hundred ; for it is not Godbolt's cue, 

an office of trust, nor does it concern the administration of 

justice. 

91. This statute does not extend to commissions in the army. Prec. inCha. 

199. 

And it was formerly held, that the office of purser of a ship of svmonds o. 
war was not within it. But Lord Mansfield has said, that if 2 vtraldos. 
the Lords of the Admiralty were to take money for their warrant 5 Bore. 2698. 
to appomt a person to be purser, it would be criminal m the oor- vide sut. 
rupter and corrupted. ^^ ^^-^^ ^- ^^• 

92. [Neither is the office of a private Secretary within the 2Brod.&BiDg. 
statute of Edw. 6. In Harrington v Kloprogge, the defendant was s. c. 2 Chitty's 
private secretary to Lord Holdemesse, and agreed to assign, by fi*f/^i^*"** 

(a) [See also Waldo v. Martio, 4 Barn. & Cress. 319. Greville v. Atkins, 9 ib. 462« 
Palmer v. Vaughan, 3 Swan. 173.] 
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forfeiture of their offices. So if a forester or park-keeper fell and 
cat down wood, unless for necessary brush, it is a fiHfeitsic of 
their offices ; for destruction of vert is destruction of TenisoD. 
As to non-user (a), there is adiffisrence : when the office cooceiu 
the administration of justice, or the commonwealth, and the offi- 
cer ex qficio,C€ of necessity, ought to attend without any deoaaiid 
or request, there the non-user or non-attendance in court is a 
forfeiture. As the office of duunberlain in the Exchequer, pro- 
thonotaiy, &c. in the Common Pleas, &c. ; for the attendance of 
these and the like officers is of necessity, for the administratioB 
of justice. So the attendance of the clerk of the market is of 
necessity for the common wealth : so of holding the sheriff*! 
toum. But when the officer ought not to attend or exercise hit 
office, but on demand or request to be made by him to whom k 
is officer, there, non-user or non-attendance is no cause of for- 
feiture, without demand or request made. But when the office 
concerns any man's private property, and the officer ought, a 
officio, to attend his office without request, there the non-user or 
non-attendance is no cause of forfeiture ; unless the non-user or 
non-attendance is cause of prejudice or damage to him whose 
officer he is, in something which concerns his charge. As if t 
parker, or custos parci, does not attend one or two days, ssd 
within these days no prejudice or damage happens, it is na for- 
feiture : but if, l^ reason of his absence, persons unknown kil 
any deer, it is a forfeiture of his office. As to refusal, it is to be 
known, that in all cases when an (^^r is bound upon request 
to exercise his office, if he do it not upon request, it is a iorfeitait 
As if the steward of a manor is requested by the lord to hold t 
court, which he does not, it is a forfeiture." 
Vaux v.Ui- 101 . A filazer of the Court of Common Pleas was absent fitwi 

feittD. Dyer 

114 b. his office during two years, and farmed it from year to jw, 

without leave of the Court, for which he was discharged, aol 
no record of the discharge was entered on the roll. Upon Isi 
bringing an assise, this was held a good discharge. 

7 Rep. 34 b. 102. If A tenant in tail of an office commits a forfeitniey 

it shall bind the issue by force of the condition tadti annexed 
by law to such estate. But if an officer for life coausiits 

(a) [Whether Don- user is a cause of forfeiture of a public office, in genertl 
depends on the nature of the office, the time of non-oser, and sevtral circvmsttiioei* 
^ Vcft« Jun. 6. per 8ir Dudley Ryder, Loid C. J.] 
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a forfeiture, thi9 sball not effect tb(e p9r»>n entitled to tlie in* 
b^ritaaoa. 

103. If the deputy of an office in fee does a^y act by vbicb the Bro. Ab.iHt 
office 19 for£^ted, tbie inberitaiM^e of the office is thereby Ipst. ^^' ^* ' 
But if a person baTinsr ap oflice of inheritance* leaa^s it for lifej 2Lev.7i. 

3 , 9M 

wi the lessee commits a forfeiture, this shall not ppevate an a 
forfeiture «f the iiriieritance. 

104. It has faiseQ jbeld in some ciases, that ^here there are two Bro. Ab.Tit. 
joint officero, the forfeiture of pne is a forfeiture of the otlj^r ; ^ ' 
for both are one and the same oficer, and tbeipftce is f^utire. It 

has, bowevery been datermiued, that wh^e an oflSce ia granted 
to two, and one of them is ai;ta^Qtad of itreasoa^ th^ other ahall not 
forfeit. 

105. Sir £. Nevilly a^d Henry Jferill his scai* werekeepaisof Netiirt case, 
Alyngton Park, with a certain fee, during theu* hves^ and the hie 

of the longest liver of them. Sur C Sfevill was attainted of trea* 
son. The question was, whether ,thiB King should have the 
Q$ce by the attainder, itesolvedj tfha<t being only an ofSSiceaf 
skill and coufidence, the same was not forfeited to the Kiug ; but 
that the survivor should hold the same during his life. 

1,06. Wheire an ecclesiastical office ia forfeited » theb^eifit of ^oodwud v< 
it goes to the King, as supreme ordinary. And where a principal Ante,' s. so. 
officar is authodzed to appoint inferior officers under him^ if sach 2 iFern. W4« 
infeirH)^ officers commit a forfeiiture, the auperior officer ahall take 
advantage thereof. 

107. A persQYi may Jose an office by the acceptance of another % acceptance 
Q^oe, incompatible with that which he already holds. A.&d all paObi^ ofioe. 
olSces are incompatible and inconsistent where they interfere J,^"'* ^^' 
with each other, for that circumatance creates a presumipitipn that 

they cannot be both .executed with due impartiality. 

108. Thus wheie a forester by patent for life, having been ^ in«t* 310- 
oiade justice in eyre of the same forest, hoc vice, the fores tership 

was hpld to become void ; for these offices were inQonpatible, ba- 
catiae the f((^e&ter was undpr the correction of the justipe^ in eyre, 
and he could not correct |^im«elf- 

109. Upon a mandamua to restore a person to the office of VemorD.Mayor 

il. 11.111 1 of Sandwich, 

town darjc^ it waa fetumed* that he was fleeted mayor, and sid. 305. Ma- 
aworn^ ,tbavefflre .they choae auother tawn clerk. The court was wt^x. r!*8i^ 
^U-f^ngly of Qfumon that the offices wpra inci>mpf^tibls, b^auae of J^ cwe^ 7Mk,°* 
tlia aubiardmation. 

h2 
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110. An incidental office may be lost by the destruction of the 
principal office, or the determination of the thing to which the 
office was annexed. 

111. King James, by his letters patent under the great seal, 
granted officium custodis of a park to Sir Charles Howard, ha- 
bendum to him for life. All the justices and barons agreed, that 
the park being dissolved, the office was determined; for the 
office being only an accessary, must follow the fate of the prin- 
cipal. It was also said^ that if a person grants the office of 
steward of a manor^ with all profits of courts, &c. and the manor 
is afterwards destroyed, the office of steward, together with the 
casual profits annexed to it, is determined. 

112. In the above case, an annual fee of 40/. had been given 
to the parker, issuing out of the king's manors in the county of 
Surrey ; and a question arose, whether that was determined by 
destruction of the park. Walter, Ch. B. held that it was : but 
all the other justices and barons dissented from him, because the 
annual fee was granted by a distinct clause, and not out of the 
park ; and although the office was determined, yet because it 
was not by the act or default of the grantee himself, but by the 
act of the grantor only, they conceived the grantee should enjoy 
the annuity. 

1 13. [The King in the exercise of his prerogative may by let- 
ters patent suspend a public officer, though the office be granted 
for life. And after suspension the officer is entitled to receive 
the salary, but not to exercise the functions of the office. 

114. Slingsby, the master of the mint, in the 32 Car. 2. 1680, 
upon examinarion before the lords commissioners of the Treasury 
being found guilty of several misdemeanors, was ordered to be 
suspended from his place, and the patent of suspension coming 
to be sealed, he put in a caveat contending that he could not be 
removed without an inquisition finding a forfeiture or a scire 
facias ; and that he could not be suspended, his salary arising by 

the profits, and he also having casual profits that arose by the 
exercise of his place, such as I6d. for every pound weight of 
silver that is coined, and 75. for every pound of gold, besides 
other privileges. The Court took a distinction between what 
was properly Slingsby's office as master of the Mint, and that 
which was a collateral contract by indenture between him and 
the King. To his office strictly and properly, there belonged 
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nothing but a mere salary, which must and ought to be continued 
to him notwithstanding his suspension ; but his service in that 
office the King was not obliged to use, unless he pleased ; and, 
therefore he might discharge him in the exercise of it, paying 
him his salary ; but the profits and perquisites arising from the 
contract with the King, he was not entitled to upon the determi- 
nation of the contract. The patent was directed to be sealed 
accordingly. 

116. Although as stated in a former section that the statute officer'ihalf- 
of 5 & 6 Edward 6 does not extend to commissions in the army, Kfe!*V.9Ti!*^'^ 
yet upon principles of public policy the courts have repeatedly \^^^^^ 
decided that an assignment by an officer in the army or navy of his 3 Bob. & Pul. 
full or half pay is invalid. Neither if he becomes bankrupt will it 
pass to the assignees for the benefit of his creditors. Emolu- ^a^y «. Od- 
ments of this sort, as Lord Kenyon observes, being granted for 681- 
the dignity of the state, and for the decent support of those g][^ ^ °^* 
persons who are engaged in its service: and that it might as J^^, 

2 W. Bl« li37» 

well be contended that the salaries of the judges, which are i BaU. & Bea. 
granted to support the dignity of the state and the administra- v.FalloD^ ^^ 
tion of justice, may be assigned. Neither can an officer in the '^' ^ ^'"' **^* 
army pledge or mortgage his commission. 

116. But pay which is actually due, as well as pensions for 3T. R. 683. 
past services may be aliened ; but pensions for supporting the ' ' 
grantee in the performance of future duties are inalienable. 

117. We conclude the present subject by adverting to the 
statute 45 Geo. 3. c. 72. s. 92. which prescribes a particular 
form of letter of attorney for receiving the prize money of petty 
officers, seamen, marines, and soldiers. The recent case of 
Wellard v. Moss has decided that a party acting as boatswain i Bing. 134. 

« • X . 1 t- IT* r - AA<1 Me Pill o. 

under an appointment by a commanding officer on a foreign Taylor«ii£ast» 

station, under the provisions of 49 Geo. 3. c. 108* s. 16. was not ^^^' 

a petty officer within the former act, and, therefore entitled to 

assign his prize money without regard to the restrictions thereby 

imposed. The statute 49 Geo. 3. authorizes commanding officers 

on foreign stations to appoint officers to vacancies, and the above 

case decides that the party acting under the above appointment 

was to be considered legally as a boatswain, who is above the 

rank of a petty officer.] 
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The dignities or titks of honour wbich now exist m EogM 
derive their origin from the feudal institatiom^ and weroiintuh 
troduced here by the Normans. All the feudal writers agree 
that where a tract of land was granted by a soyereign prince to 
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one of his followers, to be held imniedtateiy of himself by mili- 
tary or other honourable acrriees, with a joriadiction, it was 
called tifeudum nolrile, and conferred nobiitty on the person to 
whom it was granted. Where a title of honour was annexed to 
^feudum nobile, it was called a feudum digmtatis. And aU feu- 
dal so? ereigns claimed and exercised the right of erecting a par- 
ticular tract of land inta ^feudum dignkalu^ by annexing to it a 
dignity or title of honour. 

2. Thus it is said in the liber Feudorum — Qui a prindpe dt 
ducatu aUquo irrveititui esiy dux iolito more vocatur. Qui imto de 
marckiAf marduo dicUtir. Qui vero de aliquo camitaiu inveaittus 
est comes appellatur. From which it appears that feudal digni- 
ties were those of duke» marquis, and earl ; and were not mere 
personal distinctions, but annexed to lands. 

3. In Normandy the dignities of earl and baron were well 
known at the time of the Conquest ; and were strictly feudal, 
being annexed to lands. Thus we read in the Grand Coustumier 
of Normandy, c. 34. Unde noiandum est quod quadam suntfeuda 
capitaUay quadam subposita, Cdpitalia sunt qtue in capiie tenentuvy 
ut comitatusy baroniaf et feuda loriciE, And it appears from the 
d3d chapter of the same book, that the nobility of Normandy 
bad a jurisdiction over their vassals. MUites autem et Hbere te^ 
nentes qui habent comitatus vel baromasy vel digmtates abasfeodaks, 
velfeoda loriea, velfrancas sergenterias, vel aBa franca feoda ac 
liberUy kabeani curias suas de suis residentibus, in sinqtHcibus quere* 
lis, levUms it grossis mobiHum et hareditatum, et de hUrodmOy licet 
per duellum habeant terminari. 

4. There was a species of fief noble in Normandy called an 
honour, to which a dignity was always annexed ; and in Du- 
chesne's Collection of Norman Historians there is a list of the 
great fiefs in Normandy, in which mention is made of several 
honours. 

5. Upon the establishment of the Normans in England, the English Nobi- 
Conqueror conferred the estates of such of the Saxon thanes, as ^^^* 

had fallen in the battle of Hastings, on his principal followers as 

strict feuds ; to be held immediately of hknaelf, by fealty, ho*- Diswrt. c. 2. 

mage, and military or other honourable services. These were *' 

feuda nabiUa ; the persons to whom they were given became by 

»nch grants English noUes ; and when about the 20th year of 

William's reign, the tenure of all the lands in England was de- 
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clared to be feudal, those who held immediately of the Crown 
by military or other honourable aenrices, constitated the nobility, 
or first class of persons in the kingdom. 

^nd p ri^DMDt. ^' ^^ ^^ period the feodal law was fully established in all 

the kingdoms of Europe. William held the duchy of Normand; 
of the Crown of France as a strict feud ; and the only ideas of 
government which he or his followers could entertain must have 

^l2 ^\o^' ^^^^ purely feudal. Sow it was an universal principle of that 

polity, that the lord should hold a court for the administratioQ 
of justice, and the government of the seigniory, which was com- 
posed of himself and his vassals^ who were bound by their te- 
nure to attend, and assist him with their advice. 

Madox, Exch. 7. Iq conformity with this principle we find that the first 

monarchs of the Norman line held a great court in their palaces 
at Christmas, Easter, and Whitsuntide : which was attended by 
all their immediate vassals, and was called Curia Regis, These 
were so regular, as to be called by the old historians curia k 
more, or curia regis de more coadunata, for which no suhudods 
was necessary : if the King wanted to consult his barons at aoj 
other time, he used to send them a summons to attend him on a 
particular day. These latter councils are called by Eadmeniscoi- 
ventus principum ex pracepio Regis; to distinguish them from 
the former regular meetings, at the three great festivals. 

RobertBon's 8. The power of feudal sovereigns over their vassals was ex- 

Hittory of Cha. i ■• • i i 

V. Vol. 1. 43. tremely limited ; they had no nght to demand any services or 

duties but those which were expressly reserved upon the investi- 
ture of the feud ; therefore as to all things extra-feudal, the psr- 
ticular consent of the vassals was necessary. Hence arose the 
practice of summoning them to the lord's court, to procure tbor 
consent to such new measures as the sovereign might wish to 
adopt ; but particularly to obtain their concurrence in any new 
tax or imposition ; which gave rise to those general assemblies 
that upon the continent were called states-general, and in Eng- 
land parliaments. 

9. The curia Regis was therefore the original of our parlia- 
ments ; though in process of time the general meetings of all the 
barons, when called together by a summons from the king, ac- 
quired the names of magnum consilium and commune condHiai^ 
regni ; and the appellation of curia Regis was only applied to 
that constant and permanent court which was held in the King's 
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palace for the administration of justice, and the management of 
the King's revenue. 

10. The duty of attending the curia BegU conferred a species Craig, Lib. 2. 
of dignity on those who were bound to it^ by which they came spelm.' Gloss, 
to be considered as a distinct and superior class of persons. "^^ ^^^* 
They were called peers from the word paresy which in the feudal 

law denoted persons holding of the same lord, under the same 
tenure, laws, and customs, and with equal powers ; for in that 
system, the tenants of every lord who met together in his court, 
to determine the disputes arising within his seigniory, were 
called pares curia, 

11. In conformity with those feudal principles which have 
been stated in the preceding Sections^ we find that during the 
reign of William I. and that of his sons, and even down to the 
end of the time of King Henry III., every person who held his 
lands immediately of the Crown, as an earldom or barony, or by 
the service of one or more knights, was a member of the nu^pum 
consilium or parliament. 

12. Mr. Selden has produced such proofs of this fact, during Tit. of Hon. 
the reigns of William Rufus and Henry I., as might be expected 

from the paucity of materials relating to that period. As to the 
reign of King Henry II. he says, — " To the parliament of Nor- 
thampton also, or the magnum consilium, as Roger of Hoveden 
and others call it, held in October, 11th year of Henry II. or 
1165, all that were tenants in chief were summoned. Castro 
Northamptonia, (saith an ancient writer of the life of Thomas 
Becket, archbishop of Canterbury, speaking of the King) soknne 
siatuens celebrare consilium, omnes qui de Rege tenebant in capite, 
mandarifecit.** 

13. In the reign of King John, we have the unanswerable evi^ 
dence of Magna Charta to this fact ; for in that celebrated sta- 
tute, there is an express stipulation to summon to the commune 
consilium regni, not only all the earls and barons, but also all the 
King's tenants in capite. Omnes illos qui de nobis tenent in capite. c* i^* 

14. The persons who held their lands immediately of the Con- 
queror are all enumerated in Domesday, and in the appendix to 
I>octor Brady's Introduction to the History of England : they do 
mot exceed seven hundred, several of whom held in soci^. 
These possessed all the lands in the kingdom, except what be- i inst los. 
longed to the church, and to the Crown. 
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&it«M> M^oTM 16. io the reiga of King John ao dtentkm of great innrt- 

ance took place in the rights of the barons and tenaDts m ea/iU; 
fiov oahf the principal barona, or barmtes fnafaret, were ramnmed 
ta attend parliament by particular writs from the King ; and (k 
rcat, who acqnired the appellation of baromes mnom^ mm dU 
by one general sammoiMy fton the ^ertffs of tlieir mpectin 
counties* 

This practice was recognized and legally established by tb 
Magna Charta of King John, c 14«y by which it wasdecbnil, 
tba^ parliament should in future be summoned ia that mnoer. 
— Ei ad habendum commune comitium regni de auxilio amiak 
ukter fuam in trihug^ easibus pntdictisf tel de saUapo miak 
smnmaneri faciemus archiepiscapoSf episcopos, abbaUs, amiia,e 
mtfjores barone$, iigillatim per Hteras nostras, ei prittereaftdm 
mmmmeri in generaii per vice*camUes nosiros smms fUdi {si 
nabk teneni in eapiie, 6^e. 

Id6nic.5.s.2i. 16. ScMfen supposes that| in consequence of tbeqoandik' 

twen King John and the barons, several baronies had eKhakd 
to the Crown, either by attainder or othen^'ise ; whieh m 
partly granted to others, and partly retained as rewards fortfast 
who should come over to the King. That several beront vs( 
also so decayed in their estates as not to be able to sapportthir 
rank : and the ancient barons or barones nu^oresj who rM^ 
their possessions, foreseeing that their dignity might be dia 
nisbedy if the new tenants in chiefs or grantees of the eichatt' 
baronies, and the decayed barons, should remain equal totha; 
ptocwred a kw in some of the parliaments preceding the (te 
Charter, by which they only in future should be stykd bova; 
and the rest tenants in chief only, or knights : but beeaoie As 
ancient name could not be wholly taken from them, therefat 
the addition of majores was given to the ancient and more po** 
erfiil barons, and that of ndnores io the others. 



NecMity of a 17. From this period the right of sitting in parliament appctf 
mom. to have been confined to those persons who were possessed of a* 

tire baronies. But in the reign of King Henry IIL a still gffi^ 
alteration took place in the rights of the banms : for wli0^ 
every tenant t» capite was, before that period, ipio/acU>f2^ pv"* 
mentary baron, and entitled to be summoned, either by the kiog^ 
writ, or by the sheriff; yet about that time some new hm'nm 
to have been made, by which it was established that no peM 
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tbougk pOBsetii^ 6f a butbny, iihocrM eome to patfkiftidnl, irHh- 
wt behfig expressly sijMcitQoni^ by the king^ff Wiit. 

18. tMdfttfiWfid fitfit m«ttiik)»«d byCamd^ti, wkcf eite^ttfi Briunnia, 
djo^ienc writer, without titiftkitig htm, ad bis Auth<}rity. lUe enm, 

(Hen. IIL) ex Mtis antiqm scripiote loquotf past mtignae pertm^ 
bationes et enormes vexationes inter ipsum Regent, ShnotteM De 
MontefOrti, ei alios barartes, ntatas ei stiiceptas, ^atuil ei ordiu^ivit, 
fmd munen ilH mmiies^ et barones regm AngliHi quibm ipu Ret^ 
digmttti est bttvia suPnmomtionis dirigi^e, veniretit ad pdftkOMth 
iufHf et nan atii ; nisi fotte dOfkiftus Rex alia, vel stft^iSa brevia, eie 
ditigere voluisset. 

19. S^Meii appeni^ to hate givtfn but HUl<i Credit tcr this id.c.5.s.2i. 
tiatt^tfOB ; aikl says be n^i^er eonld dtscOTet* who this ancient 

Wfil^ir, cited by Cainden, wad : but thdtight Ultft not Ung 
after the Great Cbiirter of King John, dodM law waA Made that 
induced the utter exclusion of all tenants Ifl Obief firotft |nir- 
liKtiiMt) b^sMe the ancient and gredter baroiis, and such others 
fls die king^ shouU in like matiner summon. 

30. With respect to the different orders, and naiifies of dignt- Names of dig- 
ti^s^ the tnodt ancient are thos^ of baron and earl. Spelmao says, ^^^' 
the word baro was introduced here by the Normftns. It wad Origf- 
MUy synodimotts with hofno : and a very learned French adti- ^t&vt»e Capft. 

i . V 2 692 

quary waa of opinion, that all those persons to wham feuds were 
gm^ted by kings and sovereign prinoos^ were o«llsd bahnte$ et 
kami9ie$ Regis, stae qui hcminiufn regi decent. Seldensay^, tlwt id. s. i7. 
in the ottmets out of the inqaisittoos taken in the time of King 
John, the phrases of tenentes per baroniam et servitid WlMtaria, 
etttd mUkes et batatas tenentes in cepUe cfe Rege, are used for the 
same persons. In another place he obsorves that tenerede Rege id. s. 20. 
in es^e, habere poesessienes sicut borotf id m, aad to be A baron 
with a right to sit with the rest of the haronsy in councils* Or 
eottfttf o^ jvdgmont, according to tbe laws of that time, were 
siytuminiOus. And Spelmansays^ JEm Henrid secsindi qnafois Gloss, voce Ba- 
temura in capite hAbebatut pro tenarA per baroniam. "^""** 

21. Lord Coke has obsenned, that in ancient records, the 2 Inst. 6. 
bwotis included the whole nobility of England ; because regu- 
larly all noblemen were barons, tboagfa they had a higher dig- 
tt4^ i and the gitat coonoil of tbe nobility wer^ all oompre- 
hetidod under the name of the council De Bmronage, 

122» In consequence of the practice of sttbinfeudatioii, tbe 
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BncLMa. diiUiogs: bot th«t of a banm wa« une^rtaio. It wu iSm- 

wardu declared by the Magna Charta of King John, c 2. 
that the ancient relief of a baron, de baroniA i9Uff% m 
100 imrks. 
35. A barpny, w»8 Mmetinies called an honour, as appem 

Voce HoiMir. fygggj^ ^e f(>Uowing paaaage in Sp^Unaa's Gloaaary.-^Aw i 

A figlo Narmatmit dictum videtur wm9cuju$quit mgork &m 
Jeedtile p0lrim(miwnf teu barfmui. XJti mamrimm pkirim gnk 
{iiUerdumf€Qdi$9edplerumqm) UnemcMiu co9U9$€i$»dimktuMnA, 
tfc. Ita h(m$r pbtrima cowapkciUur maneria, plmnmafiuia wkm, 
plurima regoUu^Sfe^ DiUus etiam Uc 9lim eM ben^cium tmf^im 
regakt ieutuapfc iemper a Rege in c^fiie. The proprieienof tbi 
baronial estates, or land baroaies, weie all entitled is lit in (V* 
Uam^nt till the reign of Henry III., who made a law, wMb 
been already stated, that no person should attend pailiiaat 
without a writ of summons. And though it has bssD then 
lihat this law did not apply to the great baianis, yet probsUj^ 
Crown frequently availed itself thereof, by omktiog to mwi 
some of the lesser barons, or those who acquisedeslatesW 
ptr baroniam ; for some passages in our ancient records efiM 
that after the reign of Hen. {II. all tenants per barmam vet 
pot peei» of parliament 

36. It is stated in Matthew Paris, aum 1070, that soosik 
the Conquest, the lands of the bishops and great abhota, vU 
had been held before in frank'almffigne, ware declaied to k 
baronies ; by which the bishops and abbots were bound toMi 
the Curia Regis. It is, however, probable that tbey dii ^ 
willingly acquiesce in this alteration ; for when tbe imouiBitiBiof 

Seld. Id. s. 20. the church were so much restrained at Clarendon, it wm 0" 

pressly CQactedf that all ecclesiastics who held thetr landsof tk 
King, should thereafter hold per baroniam, and atltend tbectfii 

Speim. ConcU. Regis. Arckiepifcopi, qma^, ei vmvers4^ persona qui dei/f 

1 lost. 70 b» . . ? » • » T* • 1 • 

u. 297 a. tenent m capUe, hobeant pMseMSiones ^mis de Rege mcut Oaim» 

'^^' et inde respondeaiU jusficiariii et miniitri$ Regis ; et sequifi^ ^ 

faciant cmnes con$uetudim9 regias ; et sicuf cateri baraaes, i^ 

inlere^e judiciis curi^ Regis cum barombus ; quousque pertain 

ad diminutionem membrorum, vel 4id mortem. 

4 lost. 44. 37. liord Coke observes, that unless an eoclesiastieal penfl* 

CoiUna, 111. jjgjj ^^ baroniam^ the King had no right to summon h»* 

parliament ; consequently he was net boand to ob^ soch vs^' 
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iBon$: becftuse quoad secularia, he is mortuus in lege, tbar^of^ 
Dot capable to have voice in pailiament^ unless he held per 
baronkm. And though such a prelate regular had been oftei^ 
called by writ, and had, de factOf had voice and place in par- 
liamenty yet if in rei veritate he held not per baroniam, he 
ought to be discharged of that service, and to sit in parliaaMiRit 
no more. 

38. The abbot of St. James, near Northanapton, was wv^ Seid. id.s.24. 

4 Intt.94. 

rooaed to parliament by King Edward II. : but) upon shewing 
that be did not hold of the Crown per baroniam^ ha K^as ex*- 
cused. In the next r^n, the abbot of Leicfssler obtained letters 
patent, reciting that he did not hold any lands per baromam^ 
per quod ad parliamenta sea consilia nostra venire teneaiur, and 
declaring thajt he and his successors should be forever exonerated 
from coming to parliament. From which it may he inferred^ that 
the particular service due for a tenure per baroniam was attend*- 
ance oa parliament when summoned. 

39. The dignity of earl was originally annexed to the posseis- 
sion^ either of au entire county, with jura regaUa ; in whiph 

Ga3e the coanty became palatine, and the earl thereof had r^y^l 4 lost. 204. 
jurisdiction, both civil and criminal, and Doyal seigniory; as in 
the case oi the earldom of Chester : or lybere the Kipg created a 
person earl of a eounty with the thinl part of the profits of 
the pleas of such county court ; or where the Kii^ graptfid 
a considerable tract of land to a person, to hold per servilium 
unius conUi^m : in all which cases the earldom wa^ held by 
tenure. 

40. An earldom, like a barony, w^ a feudal Wdship, con- 

^sting of demesnes and services, held of the Crown in capite^ with Seld. Id. s. lo. 
9 civil and criminal jurisdiction ; and it is declared by Magna 

Ckarta, c.2. that the ancient relief of an earl,& comitatu iotegro, 

was a hundred pounds. 

41. The possessions of an earl were frequently called honours, 
as well as those of baroos. When they came into the hands of 
the King by forfeiture or escheat, they were distinguished from 

the ancient possessions of the Crown, by (the name of honored Mad. Exch. 
comiium. So where a new earl was created of such a forfeited 2 io8t.'8. 
or esclieated earldom, the possessions were usually granted to ^^^' ^^' ■• ^^' 
bim by the name of honor comitatus ; and in the charters of 
oreati()n of earls, a clause was frequently inserted, enabling them 
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to hold ally or a part of their estates^ and also their future 
acquisitions, sub comitati honore ; by which those lands became 
parcel of their earldoms. 

42. The dignity of duke was also originally annexed to the 
possession of lands ; for when King Edw. I. created the Black 
Prince Duke of Cornwall, he gave him a charter, by which he 

Seld. Id. 8.28. granted to him the name and honour of Duke of Cornwall, the 

office of sheriff of Cornwall, together with several manors and 
franchises in Cornwall, and in other places, which are erected 
into a duchy. 

43. Dignities by tenure are saved by the stat. 12 Ch. 2. c. 24. 
8. 11. whereby it is declared, that nothing in that act ''shall in- 
fringe or hurt any title of honour, feudal or other, by which any 
person had or might have a right to sit in the Lords House of 
Parliament, as to his or their title of honour, or sitting in parlia 
ment, and the privileges belonging to them as peers. 

Ha^e sometimes 44. Dignities appear in some cases to have been expressly 

ffODfi With 

castles, manore, annexed to the possession of particular castles, manors, &c., 
^^* and to have followed the descent of those castles and manors, &c. 

and to have gone to an heir male, when entitled to those castles, 
manors, &c. under an entail, in preference to the heir general. 

46. [It would appear from a recital in a patent under the great 
seal granted in the 22 Hen. 6. to John Talbot, son of the Earl of 
Shrewsbury, who had married the heiress of the family of L'Isle, 
that the possessors of the manor of Kingston in Berkshire, had 
been by reason of such possession Barons or Lords of L'Isle, and 
by that name had place and seat in parliament from time imme- 
morial. The charter professes to confirm that right to John 
Talbot (he being then in possession of the manor) and to hiA 
heirs and assigns for ever, being lords of the said manoi;; by 
which. Lord Coke says, he had a fee simple qualified in the dig- 
nity determinable by the alienation of t|;»e manor. 

A similar recital occurs in another patent 15 Edw. 4. which 
grants to Sir Edward Grey, the title and dignity of Baron L'Isle 
to hold to him and his heirs, by his wife Elizabeth, in right of 
whom he was seised of the said manor, and who was the grand- 
daughter and eldest coheir of John Talbot, first Viscount L'Isle. 

But the recitals in these charters are proved to be false by the 
evidence adduced before the committee of privileges on the 
petition of Sir John Shelley Sidney, claiming as eldest coheir of 
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the ancient Barony of Lisle. The evidence alluded to proved 
that the manor of Kingston L'Isle was in the first year of the 
reign of Edw. III.» after the death of Warine De L'Isle the 
grandfather of Warine« Lord De L'Isle, held of Robert De 
Insula by knight service and not of the crown in capite, which 
is essential to a barony by tenure. So also by an inquisition of 
the 34 Edw. 3. after the death of Gerard De L'Isle, and in the 6 
Rich. 2. on the death of Warine Lord De L'Isle, it appeared that 
at both those periods the manor of Kingston L'Isle was held of 
Robert De Insula by Knight service and not of the Crown in 
capite.] 

46. Upon the death of Thomas Lord Berkeley (a) in 5 Hen. 5. ^f\ ^^' 
it was found by inquisition, that the castle and manor of Berkeley 

were entailed by the grand*father of the deceased, by a fine 
levied in 23 Edw. 3., on himself and the heirs male of his body ; 
and as the deceased left only a daughter, they descended on 
James de Berkeley, as cousin and next heir male to the deceased. 
Dugdale observes, that this James, by virtue of the said entail, 
enjoyed the castle and barony of Berkeley ; and was summoned 
to parliament in 9 Hen V. and to all the parliaments that were 
held in the time of King Henry VI. 

47. William Lord Berkeley having no children, by an in- 
denture in 3 Hen. 7. covenanted to assure the castle and manor id. 363. 
of Berkeley, for want of issue of his own body, unto King 
Henry 7. and the heirs male of his body, and for default of such 
issue, to his own right heirs ; and settled the same accordingly. 

In consideration of this, he obtained the office of earl marshal, 
and the dignity of a marquis, to himself and the heirs male of 
his body. This William Lord and Marquis of Berkeley dying 
without issue, and the castle and manor of Berkeley having 
thereby vested in the Crown, Maurice de Berkeley, the brother 
and heir of William, never had or enjoyed the barony of Berke- 
ley : but having recovered several other estates belonging to the 
family, he died in 22 Hen. 7. leaving issue Maurice his eldest 
son, who was sunmioned to parliament in 14 Hen. 8. But he 

(a) [The cue of the Baiony of Berkieley, U fully stated in the Appendix to Mr. Nicholas's 
Report of the L'Isle Peerage Case, p. 318. 361. a claim by William Fitzarding Beriiw- 
ley* of Berkeley Castle, to the title of 3aron Berkeley, as a baron by tenure, was re- 
oently discussed before the Committee of Privileges ia the House of Lords. He has 
since been created Baron Segrave.] 

VOL. III. K 
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had not the place of his ancestors^ in regard that the castle of 
Berkeley, and those lordships belonging thereto, which originally 
were the body of that ancient barony then remained in the 
Crown by virtue of the entail : he therefore sat in parliament, 
merely as a new baron, in the lowest place, of which, says 
Dugdale, he had no joy, considering the eminency of his an- 
cestors, and the precedence which they ever had ; though in 
point of prudence he was necessitated to submit, being thereunto 
persuaded by his counsel. Upon the death, however, of King 
Edw. 6., who was the last heir male of King Henry 7., the re- 
version of Berkeley castle, and the other estates given to that 
King, fell into the possession of Henry de Berkeley, as right 
heir of William Lord and Marquis of Berkeley ; in conse- 
Jonrn. Vol. I. quence of which he was summoned to parliament in 4 Phil. 

and Mary, and was seated in the place of the ancient barons of 
Berkeley. 
Rot Pari. Vol. 48. It appears from the Rolls of Parliament, 11 and 12 
Dugd.Bar. Hen. 6. that John Lord Maltravers claimed to have place in 
s^ Nicholas's parliament as Earl of Arundel ; considering that his ancestors 
Lisle Peerai^ carls of Arundel, as lords of the castle, honour, and lordship of 
379. 1 Lords' Arundel, had their place in parliament, time out of mind, by 
®P* ' ^' reason of the said castle, honour, and lordship, to which the 
said name and title of an earl had been annexed ; (a) and- 
shewed that he was then seised of the said castle, honour, and 
lordship. The Duke of Norfolk, who was then a minor, pre- 
sented a petition, shewing that the said castle and dignity be- 
longed to him by inheritance. The counsel of Lord Maltravers 
exhibited his title to the castle of Arundel^ under a special entail. 
And after mature deliberation it was resolved, that Lord Maltra- 
vers was entitled to sit in parliament as Earl of Arundel, and in 
the ancient place of those earls. 
Rot. Pari. 49^ It also appears from the Rolls of Parliament, 27 Hen. 6., 

Vol. V. 148. . r 1. 1 1 

that in consequence of a dispute between the earls of Arundel 
Dugd. Bar.Vol. and Devon, respecting their precedence, the judges declared 

that the Earl of Arundel was seised of the castle, honour, and 
lordship of Arundel, whereto, the name, estate, and dignity of 
Earl of Arundel was, and time out of mind had been united 
and annexed ; and by that reason he bore and had that name, 

» (a) [The accuracy of this olIegatioD is questioned in the first Keport of the Lords 

Committees on the dignity of a Peer, 432, et seq.] 
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and not by way of creation. Whereupon it was determined that 
the said Earl of Arundel should retain his pre-eminence, by rea- 
son of the said castle, honour, and lordship of Arundel, as wor- 
shipfuUy as any of his ancestors earls of Arundel, above the said 
Earl of Devon and his heirs. 

50. The castle and honour of Arundel descended to Henry Vincent on 
Fitzallan, who settled the same on his grandson, Philip Howard, "^ ' 
the eldest son of Thomas Duke of Norfolk, who was attainted of 

high treason, and beheaded in 1572. This Philip Howard, by 
reason of the possession of the castle and honour of Arundel, was 
summoned to parliament as Earl of Arundel in 23 Eliz., and 
i^pears by the Journals to have sat in the place of the ancient 
earls of Arundel. 

51. Sir Thomas Fane, having married Mary the only daugh- Barony of 
ter and heir of Henry Lord Abergavenny, claimed that barony in collins, 61. ' 
1634, and shewed that King Richard II. caused a writ of sum- ^p^'ifthf " 
mons to be directed to Sir William Beauchamp, to attend his L'lsle Peerage 

Case, Appd. 

parliament at York, where he appeared and sat as a baron. 387. etseq. 
That the said dignity descended to Edward Nevill, the father of the Lonls^Com. 
the said Mary ; who, therefore, as his heir general, became en- ^^ ^^® ^'^"016 
titled to the dignity. 

Edward Nevill, who was the nephew and heir male of the last 
Lord Abergavenny, claimed the dignity under the will of George 
Lord Bergavenny, made in 27 Hen. 8. ; by which he entailed the 
barony of Abergavenny, with all other his castles, lordships, ho- 
nours, &c. on himself and the heirs male of his body, remainder 
to Sir Edward Nevill and the heirs male of his body ; and de- 
duced his pedigree as heir male of the body of Sir Edward 
Nevill, to whom the estates so entailed had descended, by the 
failure of heirs male of George. 

The case was referred to, and argued in the House of Peers 
for seven days. Serjeant Dodderidge, who was counsel for Sir 
Edward Nevill, stated the question to be, whether the barony of 
Abergavenny, with the title and dignity, was descended unto 
the lady, being the daughter and heir of the last baron of Aber- 
gavenny ; or unto the special heir male, to whom the castle of 
Abergavenny, being anciently the head of the barony, was de- 
scended. Wherein two things were to be considered — First, 
whether within the realm of England there were any baronies by 
tenure ; and whether baronia sit dignitas annexa feudo ; viz. ' 

K 2 
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Whether the beir male, having the caede holden per bercmm, 
should have the title ; or the heir genaral, who had not the 
castle? 

SecoDdly, Whether by former precedeDts it might be iliewi 
that this barony had been guided l^ the lawful deeceut oftke 
casde of Abergavenny ; or whether the same had gone to the 
heira genenJ^ amndercd from the castle ? 

Those who denied the existence of baronies by tenure object- 
ed — Yinif that if there were any, then the grantee of them aost 
hold by the sane tenure as the feoffor; but that wtsfer W 
hmmi j and thersfore if such grant were made to peraone ignoble, 
they then would be noble, which was absurd. 

Secondly, It was evident that many manors, which in faiMr 
times were holden j^er ftoroittam, were then in the posaeesioDof 
mean persons, who never claimed the title of baron. 

Thirdly, That there were some ancient barons, whohtdioU 
their castles, and yet retained their dignities. 

To these objections the seijeant answered, first, that if ahm 
by tenure aliened without licence, he forfeited his estate, vbid 
was seized by the King ; and so the dignity was extingniibei 
If he aliened with licence, such alienation was made, either Ar 
the continuance of the dignity in his blood, by entailing it to 
Vide Collins, some branch of bis family, or to a stranger. In the first case be 
Ante. mentioned several instances where the dignity was allowed to 

pass ; and be enjoyed by the alienee, particularly those of tbe 

earldoms of Warwick and Arundel, and the barony of Beil^elef. 

In the second case he mentioned several instances wbere die 

lufra, c. 2. alienee had borne the name and had the dignity of a baron, > 

respect of such barony so aliened ; and where such alienee bad 
no dignity before, he had, in respect of that, been summoned to 
parliament, and enjoyed the dignity. 

To the second objection he answered. It was true that aneieit 
baronies were then in the hands of men ignoble : but the retBOtf 
were two-fold, 1. Becaose they had been aliened byliceneeto 
them. 2. Because such manors had come to the Crown by ^ 
of reversion, escheat, or forfeiture, and were granted again, ff> 
aerving other services. 

As to the third objection, that ancient barons had aliaM' 
their castles, and still' retained their dignities, he answered, ^ 
such baronies were created by writ^ in which the persosa aos- 



J 
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mooed were named by the principal places of their abode ; there- 
fore, though they had aliened their castles or manors, from 
which they were named, yet they retained their dignities. 

The Serjeant then proceeded to shew that the castle and manor 
of Abergavenny were originally granted to be holden per baro* 
idam, dve grand serjeanty : that the barony was a very large 
seignory, and had petty barons holding thereof; and that the 
title and dignity had de facto gone with the castle. 

It is said in the Journals, — ** That the question seemed never- Vol. 2. 345., 
theless not so perfectly and exactly resolved, as might give clear 
and undoubted satisfaction to all the consciences or judgments 
of all the 'L<Mrds, for the precise point of right; and yet so much 
was shewn and alleged on each part, as in the opinion of the 
House (if it might stand with the King's good pleasure and 
grace,) made them both capable and worthy of honour. It was, 
therefore, moved, and so agreed, that information should be 
given unto the King's Majesty of all the proceedings of the said 
court in this matter; and that humble suit should be made to 
his Majesty from the lords for the ennobling of both parties, 
by way of restitution; the one to the said barony of Berga- 
venny, and the ancient place belonging to the same ; and the 
other to the barony of Le Despencer." 

"King James agreed to the proposal of the House : but never- 
theless required the Lords to proceed to determine upon which of 
the said candidates the dignity of the barony of Bergsf enny 
should in their judgment be settled. The question was proposed 
by the Lord Chancellor, whether the heir male should hav« the 
dignity of Bergavenny ; and it was resolved, by the greater num- 
ber of voices, for the heir male ; that Nevill should be restored to 
the barony of Bergavenny, and settled therein. A writ of sum- 
aaons was in consequence issued to Edward NevilJ, aal he took 
his seat in the House as Baron Bergavenny. 

52. [An ineffectual attempt has been made to prove that the Barony of 
barony of Roos, or Ross, of Hameslake, Trusbutt, and Belvoir, seeThisoaM 
was a barony by tenure.] A claim was made by Lady Henry ?**^° '**• - 
Fitzgerald, in 1806, to a coheirship in the barony of Roos, as a theConk.flftlM 
barony originally created by a writ of summons in 49 Hen. 3. Dignu/of a* 
directed Roberto de Ro$ ; from whom it descended, through a ^^*f^^^'^^l 
female heir, to the family of Manners, afterwards created earls ^''^si« Peerage 

Case p. 391, 

and dukes of Rutland. Lady Henry Fitzgerald claimed to be et leq. 



^Cft :'' l:* t::c -.-n -.i L- : x F-i:ii:«» Mt^Tisrs. vfe ms oae of die 
t»v diirivn 1:11 <::.ir-.-* :r inii ti»» i!:crLh cul of Ridui 
Tift ';,t. TL vi^ icctiAfi IT i.:»e iLLf u 5r:^i-->'! : «b dated tbt 
L.osn :>» R:i» v-i:^ ie^s.^! z£ -iZat Tstzsan zi Haaedike,Tni- 

Ltoi. s=xi il«>: 'J ii-s — =»^-*' c^ R.3ft or Rob, ia EoUs- 
• •:* v» ziic 1 bstrrcT « t'l-f nae v!ieB tke vrit cf 
w-Mi ksssd 1: il=. « &zii t2^ersf jre tbe viit did mt 
& rra>rj:e> j^ & nev bkroiT. bet is a leoogHtioBof « 
uKutut tar:c, iz. r_ji: :c tliee boj-icjes wrijci be thea kU:aaJ 
It Loic-^r »i>i cft^'L'T z£ RriTxr, wt-.-ri wis oneof thoxli' 
cciiti::'^£d fna iiiit t.— a* ^ ih/t Czijt\ bmSr, ind n 
:*:€a ::: L^ ::cucs&ir€i, br descecit, t^bftr^or cf Rooivii»- 
cExed to ti^i: L':o:-::r ai>i c»i>t> 

Tr* AtioC3eT-G«aef»I S^ A. Pirrctt ohsertwl, diii Aedib 
cl" RvJinds oocssel hiA stated an arrzrxsU to this effect: ik 
the «nt wLlzh w a.iiresaei in 4^ Hen. 3. to Robot de B01, 
cre>tfd a IttroaT 1:t tez:::re : d at tbe liae wben the writowii 
it could be shevn thai Robert de Ros fa»i ai:T baraer inloL 
That this arr^icect w:>uli ica^kc ererr wrt create a bum bf 
tesTire, if it ccTiId be sbcvn th^t at the tiise vbea the «rilis«l 
the p^riscn to vbosa it vas addressed bad acj faaroDj ia lus; 
w.thDct a n:ie?ease to anv word in the vrit which eonaedoltk 
person with the tenure. That the committee of Pnvilegesvs 
13 take the writ, in which there was no refeienoe to as? aide 
or barooT, acd to ecqcire, dtJk-rs the vrit, wfacChertkpff' 
ACT) had aoT barony ; and if he had, then to torn that, ooatnij 
to the oniversal construction that had prevailed, into a tartari 
di^itr. (c) 

The claim was rejected. 
I^'^^W d3. It has been stated, that aD diodes br tenure woe cRife' 

bjr charter, containing a grant of the lands to whidi thed^ 

was annexed. Dignities, as personal hoooois, have abohA 

U. u 1% created in eail j times by royal charter, of which Sddes kf 

published sevetaL 
¥4.2.37). oi. We find in the rolls of parliament, that in 36 Edw. 3. die 



Mt Mv be eo&&de«d as bj bw iixiikcta] Id tbe Ummt «f >■; ^taa^tam dhti* 
I^t:'xt «77«d ia tltt Fntt Report of tke Lonk oe the Disai^ «# a Fte, 397.1^X1^ 
L'l«.« PeeR|« Case, 405 Id 406.] 
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chancellor declared to the parliament the King's intention to 
honour such of his sons as were of full age. That his son 
Lionel, who was then in Ireland, should be Duke of Clarence ; 
bis son John, Duke of Lancaster; and his son Edmund, Earl of 
Cambridge. After which the King did gird his son John with 
a sword, and set on his head a cap of fur, and upon the same a 
circlet of pearls and gold, and named him Duke of Lancaster ; 
and thereof gave him a charter. In like manner the King girded 
his son Edmund with a sword ; and named him Earl of Cam- 
bridge, and thereof gave him a charter. 

66. In the rolls of parliament, 9 Rich. 2. there is an account Vol. 3. 205. 
of the confirmation of a charter, by which that prince had granted 
to his uncle, Edmund Earl of Cambridge, the dignity of Duke of 
YoriL. The charter is recited, of which the operative words 
are: — In ducem ereximus, eidem ducatus Eborum titulum as- 
signantes, et nomen. And the King, with the consent of par- 
liament, confirmed it, and invested him with the dignity, by 
delivery of the charter; girding him with a sword, and putting 
on his head a cap of honour, and a circlet of gold, or coronet. 
. 66. In the time of King Richard II. it became a practice to By lett^n 
create dignities by letters patent under the great seal ; the first P^'^^ 
instance of which is said to have been in the eleventh year of 
that prince's reign ; when John Beauchamp de Holt was created 
Lord Beauchamp by letters patent. '^ Before whom (says Lord i lost. 15 b. 
Coke) there was never any baron created by letters patent, but ^*^*^***»*2^' 
by writ." Therefore, whenever a barony appears to have existed 
before the 1 1 Rich. 2. it must be taken to be either a barony by 
tenure or by writ 

67. It appears to have been always the practice, whenever our Dignities by 
monarchs were desirous of convening a magnum or commune anir 
cilium, to call for the attendance of their nobility by writs of 
summons, addressed to each of them. In consequence of an 
article in Magna Charta, particular writs were only sent to the Ante, 1. 15. 
barones mqjores. But after the law mentioned by Camden, that 
none but the great barons, and such others as were sum- 
moned by the King's writ, should come to parliament, the 
Crown assumed the prerogative of sending writs of summons 
to persons who were not possessed of baronies, by virtue of 
which they were seated among the peers, and acquired the dig- 
nity of barons. 
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Dw^LSmm. 58L TIm mode of cwatiDg dignities k mihiu m J tohtfe hm 

CoifiM, 118. first adopted hj King Heaij IIL ; fiv, in eonaeqiMooe of tbe 

buoos* waiB» a great unndber of the andcnt nofaib^ were de> 
stroyed; therefiBre, when a pailiaBeBt wan wmmnnri after 
the death of Mootlbtt, writa of tnniniow wcr tent to tereal 
pefiooa not pomcaaed of hod baronies who tibenkj bnae 



U.U21, 59. Selden o b a u i e s, that in cooaeqncDoe of diis pnedee, 

bomns beeame divided into two aorta: barons by wiitail 
tenme, and bamns by writ only. Barons by writ tad temne 
were sach as, having the posseanon of andent baroaks, vcr 
eaDed by aerefal writs to pariiament, aecording to tkatdiue 
^'^ in Magma Ckaria which relates to the banma wugonL Bt* 

rons by writ only, were snch as were called by the like vnt 
of smmnons, diongh they had not land baronies: or witen 
barons by tenore had aliened their poawssioos, retaining tbdt 
ancient place and dignity, they became by such alieBiliai 
barons by writ only. 

A dignity by writ is, therefore, where the Crown issoai 
writ of sommons to a person who is not a peer, or teont 
per baroniam, requiring him to come and attend pariiaineat, 
there to consolt with tbe peers of the realm on certain paUiB 
matters, 
pmimin^ ^' ^ ^^ ^ sommons has not the effect of confetiiogi 

Buttt nt. dignity on the person sninmoned, till he has actoally tabo 

his seat in partiament. So that where a person was somnoQeil 
to parliament by writ, and died before the parliament met; it 
was resolved that he was not a peer, 
toid Abeigt- 6^1. A question arose in the pariiament holden in 8 JamesL, 
12 Rep. 7o/ whether Edward Neville, who was called by writ to parlttnttt 
1 Idil 16 b. iQ 2 & 3 Maryland died before the parliament me^ wasa bm 
or not And it was resolved by the Lord Chancellor, tbe tM 
Chief Justices, the Chief Baron, and divers other jostieestheR 
present, — ''That the direction and delivery of the writ did mt 
make him a baron or noble, until he came to parliament, vsi 
there sat according to the conunandment of the writ ; for ubII 
that the writ did not take its effect. And in 35 Hen. 6. 46. 
he is called a peer of partiament, which he cannot be until be 
sits in parliament ; and he cannot be of the parliament until the 
parliament begin : and forasmuch as he hath been made a petf 
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of parliament by writ, (by which implicitly he is a baron) the 
writ hath not its operation and effect until he sit in parliament, 
there to consult with the King, and the other nobles of the 
realm ; which command, by his supersedeas, may be counter* ' 
manded ; or the said Edward Nevill might have excused him- 
self to the King; or he might have waived it, and submitted to 
his fine : as one who is distrained to be a knight, or one learned 
in the law is called to be a serjeant ; the writ cannot make him 
a knight or a serjeant. And when one is called by writ to par- 
liament, the order is, that he be apparelled in his parliament 
robes ; and his writ is openly read in the Upper House, and he See Appendix 
is brought into his place by two lords of parliament, and then PeeraffeCase, 
he is adjudged, in law, inter pares regni" (a) ^^' 

62. The proof of a sitting in parliament, by virtue of a writ l lut. 16 b. 
of summons, must be by the records of parliament : for Lord 

Coke says, if issue be joined in any action, whether a person be 
a baron, &c. or not, it shall not be tried by a jury, but by the 
records of parliament. 

63. The ancient records, or rolls of parliament seldom contain 
proof of the sitting in parliament of any lord. No lists of the 
peers who attended are to be found in them, nor are the names 
of any of the peers who were present mentioned, except where 
they are appointed triers of petitions, or appear to have acted 
in some particular situation. 

64. The printed Journals of the Lords (b) contain lists of all 
the peers who attended ; and though not, in strictness, records, 
they have been admitted by the House, in all modem cases, as 
sufficient evidence of a sitting. 

66. [The want of such evidence of sitting in parliament, seems 
to have been one of the principal reasons for the rejection by 



(a) There it an instanoe of a person's taking bis seat by pnoy. Vide Camden's 
Ann. anno 1597. N#ta by Mr, Cruue, 

(b) [The Joumals of the Lords commence in the first year of the reign of Hen. VIII. 
bat those from the serenth to the twenty-fifth years of that reign, both indnsive, have 
been lost. Mr. Nichoiss, in his vakable Appendix to the L'Isle Peerage Csse, (No. 
VI. page 417,} has supplied original notes of proceedings in the House of Lords, in the 
third and twenty-seventh years of that rdgn, from MSS. in the British Museum. Pie- 
viously to the accession of Hen. 8. the rolls of parliament are the only parliamentary 
records, but, as noticed in the text, these contain no regular lists of the peers who 
took their seats, so that a proof of sittiBg befiMe the fint flf Henry VIII. depends on men 

aCCMKDt.J 
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the House of Lords of the petition of Sir John Shelley Sidney, 
claiming the ancient dignity of Baron L'Isle, as heir of the bod; 
of the eldest coheir of Elizabeth Countess of Warwick, onwbose 
death (about 1421) the barony became, and has since coo- 
tinuedy in abeyance. The barony in question was created ia the 
31st of Edw. IIL when Grerard de L'lsle, was summooed to 
parliament by writ ; he died in the 34tb of the same king; 
leaving Warine de L'lsle, his son and next heir, who was Bum- 
moned fourteen times to parliament between the 43rd Edv. IIL 
and the 6th Rich. II. (1382) when he died— eleven of these 
parliaments, to which Warine de Lisle was summoned, oxt, 
but there was no positive evidence on the rolls, that be wis 
present at any of them ; though there appears strong groood Is 
presume that he actually sat in parliament. Warine de Ulsk 
left an only child Margaret wife of Thomas Baron de Beiider, 
who left also an only child, the above-mentioned Elixabeth, 
wife of Richard Beauchamp Earl of Warwick.] 

Are hereditary. 66. Although writs of summons to parliament, whether ad- 
dressed to persons never summoned before, or to ancient barons, 
for in both cases the writs have in general been exactly simik, 
do not contain any words of limitation, except in one instance, 
which will be mentioned hereafter; yet it appears to have been 
long settled, that where a person has been summoned to p 
liament by the usual writ, and takes his seat in the House i 
Lords by virtue of such writ, he acquires the dignity of abann, 
not only for himself, but also for all his lineal descendants, bodi 
male and female. 

1 Inst. 9 b. 67. Lord Coke was clearly of this opinion, having laid i 

down as fully settled in his time, that where a person was sid- 
moned to parliament by writ, and took his seat under sach wiiti 
his blood was ennobled to him and his heirs lineal. 

68. This doctrine has, however, been controverted by Mr. 
Prynne, in his Plea for the Lords, and in his Register of hs- 
liamentary Writs ; by Mr. Elsynge, in his Manner of holdii^ 
Parliaments ; and by Mr. West, in his Inquiry into the Manotf 
of creating Peers. The substance of their arguments may ^ 
thus reduced. 

69. 1st, They observe, that in the writs of summons to fO- 
liament, neither the words baron, barony, nor heirs, are to b« 
found. And as the king cannot, by his letters patent, create 
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any man a baron or peer, in fee or in tail, without express 
words of creation and limitation in the patent, for that purpose ; 
and as in ail the patents that passed from the 29 Hen. 8., 
there was not only a special clause inserted for creating the 
patentees barons, but also for enabling them and their heirs, or 
the heirs of their bodies to hold and flbssess a seat and place in 
parliament ; it seemed equally necessary, that special words of 
limitation should be inserted in writs of summons, to persons 
who were not at the time peers of parliament; such as was 
practised in the case of Henry Bomflete, who being summoned 
to parliament in 27 Hen. 6., this clause was inserted in his 
writ, — Volumus enim vos et haredes vestros masculos de corpore i Inst 9 b. 
vestro legUimi exeunies barones de Vescy existete. 

70. 2d, It was a known rule of law, that the King's grants 
could not enure to two intents, especially when one of them was 
clearly expressed, and the other not. Now if a writ of summons 
did create any person a baron or peer, it operated by way of 
grant ; which must be by the implication of an intent, not only not 
expressed, but perfectly foreign to that which was, and therefore 
at least in every thing but a writ of summons, could be, in law 
only intended : for the intention of the King, clearly expressed 
in the writ, was not to create the person summoned a baron, but 
only to consult and treat with him concerning the affairs of the 
nation ; which certainly might be done without his being a 
baron. 

71. 3d, If a writ of summons alone ennobled the person to 
whom it was addressed, and bis descendants, then were all the 
Judges, the King's Serjeants at law, the masters in Chancery, 
and several other persons ennobled ; for they received writs of 
summons, nearly similar at one time, and exactly similar at 
another, to those that were issued to the earls and barons, and 
attended parliament in pursuance of those writs ; yet they never 
claimed to be peers. 

72. 4th, It appeared, from the lists of the ancient writs of 
summons, that during the reigns of the three Edwards, some 
persons received writs of summons only once, some twice, and 
some . during their lives ; but none were sent to their de- 
scendants. 

73. It would perhaps be impossible to give a satis&ctory an- 
swer to the arguments above stated, nor has it hitherto been 
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attempted. It mugt, therefore, be admitted, that aooKi 
more than a writ of summons and a sitting was formerly Beo» 
sary to create an hereditary dignity. 

74« Mr. Ekynge was of opinion, that investiture of robes m 

necessary to ennoble a person summoned by writ Asd tb 

idea is Mrongly oonfirmed by the resolution of the jsdgeB ■ 

Ante. Lord Abeigavenny's case. — '^ And when one is caUed bj wiitof 

parliament, the order is, that he be apparelled in his psiliuMt 
robes; and his writ is openly read in the Upper House, mdhe 
is brought into his place by two lasdn of parliament; asdtki 
he is adjudged, in law, inter pares regnL*^ 

76. An ancient manuscript in the Harleian CcUectioO) la 
5127, intituled <'Of Honorary Titles in England/' cootaiutk 
fdlowiog account of the creation of a baron by writ "Ik 
way of making a baron by writ is after this manner. Y\BX,k 
is brought by garter king at arms, in his surcoat, to the M 
Chancellor, between two of the youngest barons, who bortk 
robe of a baron. Then he shews his writ of prescript, vU 
the Chancellor reads; then congratulates him as a barm, isl 
invests him with those robes ; and sends him back to his phct 
Then is the writ delivered to the clerk of parliament; aodk, 
by garter shewed to the barons, is placed in the House of Peen; 
and from thence is the title of a baron allowed him as Inr- 
ditary.** 

76. It must be supposed that this writ of prescript, is its 
called, was not the usual writ of summons, but an additicDsl 
warmnt from the Crown, addressed to the Lord Chancdkr} 
commanding him to invest the p^son summoned with the robs 
of a baron ; for otherwise every person summoned by writ wooU 
have been equally entitled to investiture with robes, whereas it i 
quite certain this could not have been so, for the descendaobt' 
ft great many persons who had been summoned by the «■! 
writ, and had sat in parliament, were never summoned. 

77. If the preceding authorities be admitted, it will follow det 
formerly a barony by writ was a personal dignity, ancoimeeie' 
with any particular castle, manor, or estate in land ; which wtf 
created by a writ of summons, and a solemn investiture ^ 
robes, of the person so summoned, in full parliament 

78. [Another of the grounds which seems to have influenced 
the Lords, in the L'Isle Peerage, case to reject the petitiso of Sir 



Tkk XXVI. Dignities. Ck. I. & 78—83. 141 

John Shelley Sydney, was the doubt whether preTioasly to^ and 
at the time of the death of, Warine de L'Isle, 6 Rich. 2. it was 
then understood to be law that the issuing of a writ to a man to 
come to the parliament, and a sitting consequent thereon, did 
confer on the person so sitting a right to an hereditary dignity, 
descendible to his issue.— (Case 268. 273. 280.)] 

79. It is not known at what time the practice of iuTestiture 
with robes ceased ; but it appears to have been fully settled, 

when Lord Coke wrote, that a writ of summons to padiament, i in^- 9 b. 
and a sitting in pursuance thereof, as a peer, except in the case 
of a spiritual person, operated as a creation of a barony, descend- 
ible to the lineal heirs, or heirs of the body, both male and 
female of the person so summoned ; and this doctrine has 
been confirmed by so many decisions, that it is not now to be ii^»* c. 3. 
shaken. 

80. It has been a very ancient practice to call up the eldest writs to the 
sons of earls to the House of Lords by writ of summons, by the peers. 
name or title of a barony vested in their fathers. In all which 

cases they have been allowed to take their place in pariiament, 
according to the antiquity of the barony, by the name of which 
they were summoned. 

81. Dugdale, at the end of his Summons to Parliament, has 
given a list of those eldest sons of peers who had been summon- 
ed in this manner. The first of these was Thomas Arundel, 
Lord Maltravers, eldest son to Richard Fitzallan, Earl of Arun- 
del, in 22 Edw. 4. In 16 Cha. }., Henry Howard, eldest son of 
the Duke of Norfolk, was called up to the House of Lords, by 
writ of summons by the title of Lord Mowbray, which was the 
most ancient title of the Norfolk family, and was placed first 
upon the barons' bench. 

82. This practice has been adopted in all other similar cases ; 
and it has been determined, that a writ of summons of this 

kind creates a dignity, which is hereditary in the Uood of the infra, c. d. 
person so summoned. 

83. In all letters patent, by which a dignity is created, there Dignities by 
is a clause of investiture, similar to that contained in the an- Bar.'voi. ii.* 
cient charters. And Dugdale says, the solenm investiture of Q^mns 122 
barons, created by letters patent, was performed by the King Append. No. 5. 
himself, by putting on the new baron a robe of scai^kt, and a 

hood furred with minever. This form continued till the 13 
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JuMB 1^ when die bvjers dechied thmt the ddifcryof thekt- 
ten patent was sufficient, withoat any ceremony. 

84. In the case of letter patent, the creation of tlie divnitris 
perfect and complete, as aooo as the gieat seal is put to the pi- 

3 Bcp. 71. tent. Therefore, although the grantee shoold die before k 
takes his seat, yet the dignity will descend to his posterity. 

Jmiv. VoL 85. Henrr Waldesrave beine created Baron Waidegnve br 

letters patent, 1 James 2., to him and the hars male of bis body. 
bat dying before he sat in parliament, his eldest son was iotro- 
dnced in his robes, and took his seat. The late Lord Walsio;- 
ham took his seat under the same circamstances. 

1 IHL 16 K 86. It is laid down by Lord Coke, that where a person n 

^^ ' ' created a peer by letters patent, the state of inheritante 

must be limited by apt and proper words, or else the grut 

Tidemfra^cS. is void. The usual limitation b to the heirs male of tbebodr 

of the first grantee. In some it is confined to heirs male bfi 
particular person ; and in some the dignity is limited^ in delaolt 
of heirs male, to the eldest heir female. 

Videuln.c.3. 87. [In the letters patent, 1st of Mary, creating Sir EdniJ 

Coortenay, (son and heir of Henry Marqais of Exeter, whons 
attainted and beheaded, 30 Hen. 8.) earl of Devon, tbe iimitatiofl 
of the dignity is to the said Edward and his kein makform- 
The said earl Edward died without issue. William third ^» 
count Courtenay, of Powderham castle, county oF Deron, n- 
cently presented a petition to his Majesty, praying that bisrisi^t 
to the earldom of Devon might be recognized. This petituA 
with the Attorney General's report thereon, was referred to tlie 
committee of pririleges. By the eridence produced before tk 
committee, the claimant proved himself to be heir male to tbe 
said Edward, the last earl in the collateral line, the said Viscovet 
being the heir male of the body of Sir Phflip Courtenay, koigii^ 
who was youngest son of Hugh first Earl of Devon ; while tbe 
said Edward, the last earl, who died without issue, was bar 
male of the body of Hugh the second earl, and eldest soo of 
Hughy the first earl and common ancestor. The House of I^ 
resolved that the petitioner had made out his claim.] 

BaroojofSay gg^ \ di^rnity oricrinallv created bv writ mav be mif^^ 

and Sele, n J r> - - - 

liriidcd caie, restored by letters patent ; and in such a case the letters p«t«R 

have been called letters of restitution. 



1781. 



/ 
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89. Where a man possessed of a dignity marries^ his wife be- By marriage. 

1 i> 1 Lords* Journ. 

comes entitled to the same during her life, unless she afterwards voi. xv.24i. 
marries a commoner, in which case she loses the dignity : but if ^ ^^ ^ ^^ 
a woman be noble by birth, whosoever she marries, she remains 
noble ; for birthright is character indelibUis. 

90. The Crown being the fountain of honour, may confer dig- 9**. ^*>o«n *?- 

..... nities may be 

nities on any person whatever, no qualification being requisite conferred, 
for that purpose. " Their number (says Sir W. Blackstone,) is in- ^™"' 
definite, and may be increased at will by the power of the Crown ; 
and once, in the reign of Queen Anne, there was an instance of 
creating no less than twelve together." : 

9L It was formerly held by the House of Lords, that a person Dukedom of 
who was a peer of Scotland could not be created an English peer : p,^, 1732 ' ' 
but this is now altered. 

92. It seems doubtful whether a person can refuse or waive a Whether they 
dignity. Lord Coke says, " If the King calleth any knight or 4^inst.'44. 
esquire to be a lord of parliament, he cannot refuse to serve the 

King there, in illo communi consilio, for the good of his countiy." 
And in Lord Abergavenny's case, the judges appear to have been Ante. 
of that opinion. 

93. This doctrine is contradicted by Lord Chancellor Cowper, ip.Wms.692. 
who held that the King could not create a subject a peer of the 

realm against his will ; because it would be then in the power of 
the King to ruin a subject, whose estate and circumstances 
might not be sufficient for the honour. He also held, that a 
minor might, when of age, waive a peerage granted to him during 
his minority. 

94. Lord Trevor was of a different opinion ; and held, in idem, 
conformity with Lord Coke, that the King had a right to the 
services of his subjects, in any situation he thought proper : and 
instanced the case of the Crown's having power' to compel' a 
subject to be a sheriff; and to fine him for refusing to serve. 

He observed that, in Lord Abergavenny's case, it was admitted 
the King might fine a person whom he thought proper to sum- 
mon to the House of Peers ; it being there said, that a person 
might choose to submit to a fine ; and if it were allowed the 
King might fine one for not accepting the houour, and not ap- 
pearing upon the writ; the King might fine, toties quoties, 
nvhere there was a refusal ; and consequently might compel the 
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snbjeet to acoepc die hoBoar. Hut it was not to be pienuDBd 
the King would gnnt a peenge to any one to his wn»g| uj 
moie than he woaU make an ill nae of pardomng : all whklt 
vcfe snppoaitiona eontiary to the principleB npon which tke 
eonstitntion was framed, whidi depended npon the honournd 
JQfltioe of the Ciown. 
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CHAP. II. 
What Estate may be had in a Dignity. 



Sect. 37. DignUie$ forfeUed by At- 
tainder for Treaton. 

40. But those in Remainder net 
afeeted, 

45. And alio for Felony, 

47. Except Dignitiee in TaiL 

50. Corruption of Blood. 

52. Doeenot extend toentaUed 
Dignitiee. 

56. Reetiiution qf Blood. 

60. A Digniiff formerly loH by 
Poverty. 

68. Not wiikin the Statuiee V 



Sbct. 1 . Dignitiee are real Property, 
5. What Estate may be had 

therein. 
7. May be entailed. 
10. WUh a remainder over. 

13. Or granted for life. 

14. Iff poar autre vie.] 

15. Not ewtffeet to Cmrteey, 
22. CoMMot be aliened. 
28. Nor eurrendered. 
30. Nor extinguiehed by a new 

Title. 
33. An Earldom does not attract 
a Barony. 

Section I. 

All Dignities having been originally annexed to lands, were Diffoiaes are 
considered incorporeal hereditaments, wherein a person might P^P^^^y* 
have a freehold estate. And although dignities are now become 
little more than personal honours, yet they are still classed under 
the head of real property. 

2. In conformity to this principle it was formerly held that a 
dignity must have been created of some particular place, in order 
that it might appear to be annexed to land, and thereby become 

a real hereditament But Lord Holt was of opinion that this is ^ ^'^ ^0 »• 

^ 1 LcLRaym. 10. 

not now necessary. 

3. Where a person is created a baron of a particular place, 
that place, though a family mansion, does not however thereby 
become the caput baronia, so as to exclude a widow from being 
endowed of it. 

4. Thomas Gerard having been created Lord Gerard of Oerard's Gerard «.Ge- 

Bromly, by letters patent, he being then resident of the said 64.12 84. 

capital messuage, a question arose in a writ of dower, brought 

VOL. II f. L 



3 Lev. 401. 
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by the wiilov of a Loid Gcmd, whether the said capital m» 

SQ^e hfcame thereby eapmi bmnmim. It was resolved that it 

did not, b eca ute it was not a feudal barooy ; for the authontia 

iLd.lU7m.7i. dtedmnst beiatcnded of feudal baronies; and this prifilege 

was allowed to thena« because they ought, upon necessity, to 
defend the rcafan, to which they were bound by tenure. For 
the King, at the creation of the barony^ gave to the baroolaDib 
and vents, to hoM of him fer the defence of the realm. Thn 
this oonld not be a fcndal barany ; far it was in the seisin of the 
Gcrards before; therefere was not given to the Gtrudsl; 
the King^ at the creation of the baiony. The widow leooiod 



d.s.4S. 



M^bTi^ 5. While dignities were annexed to hmds, the penmsdHi 

of those lands, if tenants in fee sample, must have had the use 
estate in the dignity ; and a penon might also have a quaGifll 
fee in a dignity as ftppean from the case of John Talbot; vU 
has been already stat^ 

6. As to dignities created by writs of summons, Lord Coke 

1 lMt.i6l». says,— «< And it is to be observed, that if he be generallyaU 

by writ to parliaiuenty he hath a fee simple in the boiony vitb- 
ont any wotda of inheritanee." This expressian is inaccoiale; 
and Lord Coke has corre ct ed it in the same page by adding^ 
^ and thereby his blood is ennobled to him and hb bcs 
linasL" 

D«nilita of thai kand bes^ dbscendiMe to fcmaki,kaie 
generally been catted baranaai in fee: buttUais notstriodjio^ 

Ib6«.c9« for tey are deaoaniihle only to tka Knesl hein of the {MS 

first summoned. 

MayUttt- 7. A dignity may be entailed within the statnle Jk D« 

for it conoeina land. Tkua it wna reaolved by all the jodgnii 

7 rI^*^ 7 Jasaea, that where Ralph Nevil wv.by lettera patent. acaHl 

earl of WestaaorelaiMl, to hiaa and the hdrs male of hia body, u 
estate tail was thereby laised ; andnot afeeconditaooalatc(» 

ijnt ^. a. mon law. And Lord Coke says» a name of dignity saay beoi- 
taikd within the statute, as dukes^ SMTf mases, earis» viaeoovi^ 
and barons; bscaase they an named of some eoantyy nwtf' 
town, or place. 

8. A dignity may not only be sntailsd al ito fiiat crattioB, 
but akm a dignity originally deacendiUe to hdn ganeaal say k 



12 Rep. 81. 
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entailed, by an act of parliament upon die heirs male of the body 
of the person seised thereof. 

9. Robert de Vere, duke of Ireland and earl of Oxford, was Earldom of 
attainted in 11 Rich. 2. by parliament. And in 16 Rich. 2. vide iofra Earl- 
that prince, by assent of parliament, restored to Aubrey de Vere, c^,°c. sfsI^Te. 
and his heirs male for ever, the estate and honour of earl of 
Oxford. 

In the year 1626, a contest arose, in consequence of the death ^"*°*' ^''J* 
of Henry de Vere, earl of Oxford, respecting the right to that 
earldom, between Robert de Vere, claiming under the entail, 
created by the act 16 Rich. 2. as heir male of the body of Aubrey 
de Vere, and Lord Willoughby of Eresby, claiming as heir 
general to the last eari. 

The case was referred by King Charles I. to the House of 
Lords, who called to their assistance Lord Ch. Jus. Crew, Lord Ch. 
Baron Walter, Doddridge, and Yelverton, Justices ; and Baron 
Trevor. Their opinion on this point was delivered by Lord 
Chief Just. Crew ; whose exordium is so eloquent, that it shall 
be transcribed. 

^ This great and weighty cause incomparable to any other 
that hath happened at any time requires great deliberation, and 
solid and mature judgment, to determine it; and I wish that all 
the judges of England had heard it, (being a fit case for all) to 
the end we altogether might have given our humble advice to 
your Lordships herein. Here is represented to your Lordships 
certamen honoris ; and, as I may well say, iUusiris honoris^ illuBr 
trious honour. I heard a great peer of this realm, and a learned, 
say, when he lived, there was no King in Christendom had such 
a subject as Oxford. He came in with the Conqueror Earl of 
Owynes : shortly after the Conquest made great chamberlain of 
England, above five hundred years ago, by Henry I., the Con- 
queror's son, brother to Rufus ; by Maud the empress, earl of 
Oxford ; confirmed and approved by Henry Fitz-Empress, Henry 
II. Alberico comiti, so earl before. This great honour, this high 
and noble dignity, hath continued ever since in the remarkable 
aimame of De Vere, by so many ages, descents, and generations, 
as no other kingdom can produce such a peer, in one oi the 
selfsame name and title. I find in all this length of time but 
two attainders of this noUe family ; and those in stormy and 

L 2 
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tempestuous times, when the goTernment was unsettled, and 
the kingdom in competition. I have laboured to make a cove- 
nant with myself that affection may not press upon judgment ; 
for I suppose there is no man that hath any apprehension of 
gentry or nobleness, but his affection stands to the continuance 
of so noble a name and house, and would take hold of a twig 
or twine thread to uphold it. And yet time hath his revolutions : 
there must be a. period and an end to all temporal things— ;^&i» 
rerum: an end of names and dignities, and whatsoever is ter- 
rene, and why not of De Vere. For where is Bohun ? Where 
is Mowbray ? Where is Mortimer ? Nay, which is more and 
most of all ; where is Plantagenet ? They are entombed in 
the urns and isepulchres of mortality. And yet let the name and 
dignity of De Vere stand so long as it pleaseth Grod." 

The Lord Chief Justice and his brethren were unanimously of 
opinion, that although the earldom of Oxford was originally held 
in fee simple by the family of De Vere, yet ** that the honour of 
the said earldom of Oxford was entailed upon Aubrey De Vere 
and his heirs male by the parliament of 16 Rich. 2. ; and that 
an estate therein to the heirs male was sufficiently raised and 
created thereby ; and was so reputed and enjoyed by many de- 
scents of the earls ; which could not have been (as the same was 
limited) if the same had only been an ordinance of parliament: 
and that the said honour descended and then of right belonged 
to Robert De Vere, as heir male of the said Aubrey, by virtue of 
the entail." 
Jouraa], Vol.3. The House of Lords resolved accordingly, and the next day 

Robert De Vere took his seat as Earl of Oxford. 
WiA a remain- jq. An estate in remainder may be limited in a dignity, to 

commence after the determination of an estate tail. Thus the 
earldom of Northumberland was granted to Thomas Percy and 
the heirs male of his body ; and for default of such issue, to 
7 Bep. 34. a. Henry his brother, and the heirs male of his body. 

lU In Lord Purbeck's case. Show. Pari. Ca. 11. it is said 
1 Ld. Raym. arguendo that if honours be entailed, it is not of the same nature 
Cont. Bmsl' ^l^l' other inheritances. Neither doth any lord sit here by title 
^^' of a remainder, but by virtue of a new grant in the same patent* 

9rgnmtidfor ^ 12. Lord.Coke says, the King may create either a man or a 

woman noble for life, but not for years ; because it might then go 
to executors or administrators. 
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13. There are several modern instances of dignities granted to 
persons for life, with remainders over to their second sons ; such 
as the cases of the late Duke of Northumberland, and the late 
Duke of Montague. 

14. [But it seems not so well settled that a dignity may be Ujwur autn 
granted pour autre vie. Mr. Justice Doddridge, in his Treatise *^* 

on Dignities, states, that the King may grant peeragea for life, 
for years, and pour autre vie; but with respect to the latter, he 
adds this qualification, '^ as it has been said." Lord Brougham, 
C. in his judgment in the Earl of Devours case, says, the Crown 2Dow& Clark, 
may grant a peerage for life, not only of the grantee, but also 
pour autre vie, and he makes the following observations. The 
most common way of doing this, is by a grant to the son during 
the life of the father, by calling the son by another title to this 
house; such a title will enure during the father's life, and on his 
death the succession will operate by way of merger, so that the 
two will become but one dignity. But though this is the com- 
mon and usual way, it is not the only way in which such a title 
may be granted. The cestui que vie may be the ancestor of the 
party, or not, and then observe, my lords, what is the conse- 
quence of this singular reservation ; a man does not know on one 
day, whether he will be noble or commoner the next. This is 
a known case ; and yet, it seems, so contrary to all known legal 
principles, that on the first impression it appears quite absurd 
that a man should not know whether he was noble or not, unless 
he sent in the morning of each day to know whether the person 
on whose life his dignity depended was alive or dead. With 
reference to the uncertain nature of such a grant of nobility, I 
will now refer to the instance of a franchise, which is similar to 
the case I have just mentioned, and much more nearly resembles 
an honour or dignity than a real estate. It is indeed not a pro- 
perty, but an incident to a property. This may arise from a 
livery of land in my own possession, or it may exist on an estate 
for my life, or pour outer vie, and whoever may be the cestui 
que vie, I cannot go to the hustings and give my vote, unless 
the person on whose life my freehold depends is alive at the 
time ; for if he has expired, though but the moment before, I am 
divested of my estate. This, my lords, is a strong analogy to 
shew that there is nothing so absurd or incongruous in honours 
of this kind, as might at first be supposed* In the same case. 
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Mr. JvrtKe Dodandge'i 

■Bg nch caiiliiB 

ItU^ dM King cuumt 

Is Ae blood oft 

I ny no; ivbeiogoKe 

woAcd aforfeitaieorili 

AedifiedtydiitffoaU 

tie, tint he most Ksiii 

is tKie, bebrelK 

; bat die dificdt; 

isslJl stasgcr; be bqsI csqaire whetlwr the life u ia exstoB 

at the iBBlaM hdors he gives hk vole ; for if it sbooU baie ex- 

pbed, he will heve bo light to sit and loCe in diis boose. Hut 

itiet, in mj mind, to shoir that sacki 

] 
15. While dignities wot nnnesed to the poaKSOoaoTiir' 

tieohr cnstles, manors, &e. the hnsband of m womtn pofisead 

■ 

of snch cestles^ nnnors, &e. was bonnd to perform theiemcfi 
^^^'^ ^^ for them to the Crown; and, amcMigst others, thatoTii- 

tmdance on pailiament. So that he enjoyed the dignity difli; 

the joint hrea of himaelf and his wife. 
%^« BrooU. '^ Montheimer, who mairied the Dnchess Dowager of Gl» 

oester, was sommoned to pailiament in 27 £dw. I. asEado' 

Gioocester, and to all succeeding parliaments during ber ^' 
2 Bcp. 112. when she died, her son became Earl of Gtoncester, and M«i^ 

hermer was sommoned aa a baron. 

17. Where there was issue, the hnsband became tenant by tk 
1 Inst. 29 b. curtesy of the dignity. Thus Lord Coke mentions a case in^ 

reign of Hen. V 1. where a person was allowed to hold the digni? 
of Eaii of Salisbury, as tenant by the curtesy, io right of v 
wife Alicia, the daughter and heir of the preceding Ead ^. 
whom be bad issue. 

18. In the reign of King Henry VIIL, Mr. Wyrobish haw? 
married a lady entitled to the dignity of Taylboys, a questi* 
arose, whether be ought to have the name of Lord Tayl^ 
in riglit of his wife, or not. The King consulted the two CW 
Justices, Doctor Gardiner Bishop of Winchester, and (Hr» 
First, the King demanded of the two Chief Justices, whete 
by law, Mr. Wymbisb ought to have the name of lori W 
boys, in right of his wife, or not. They answered that thecoift- 
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mon law dealeth little with the titles and customs of chivalry : 
but such questions had always been decided before the constables 
and maishals of England. Then the King moved the questions 
to Doctor Gardiner, who answered, that by the law whidi be 
professed^ dignity was denied both to women and to Jews. I like 
not that law, quoth the King, that putteth Christian women 
and Jews in the same predicament. That law, said Doctor 
Gardiner, as I take it, is to be intended of dignity, whereunto 
public office is annexed ; for in France women succeed as well 
to their ancestors in dignities as in patrimonies ; therefore the 
custom of every region is to rale those things. Then the King 
asked Garter of the custom of England, who answered that it 
had been always used so in England as in France, that the 
husband of a baroness by birth should use the style of her 
barony, so long as she lived ; and if he were tenant by the 
curtesy, then that he might use it for term of his life. The 
Chief Justice confessed that custom concerning the tenant by 
the curtesy to be consonant to the common law ; for the com*- 
mon law admitted him to all his wife's inheritances, of which 
she was seised during the coverture, and that might descend to 
their issue; and the dignity was parcel of the inheritance: 
which Doctor Gardiner confessed ; adding that the law granting 
the more, which was the possession of the barony, could not be 
intended to deny the less, which was the dignity; a thing 
incident to it. 

As it standeth with law, said the King, that tenants by curtesy 
should have the dignity, so it standeth with reason : but I like 
not that a man shoidd be this day a knd, and to-morrow none, 
without crime committed ; and it must so fall out in the husband 
of a baroness, if ishe die having never bad by him any children. 

The Chief Justice confirmed, that in that point the common 
law dissented not much from the King's reason ; for the husband 
that never had issue was thought to have no interest in law in 
his wife's inheritance, more than in respect only that be was a 
husband : but having a child, then he acquired a state in law, 
and was admitted to do homage, and not before. 

The King for resolution said, that forasmuch as by their 
speeches he undenitood that there was no force of reason or law 
to give the name to him that had no issue by his wife; that 
neither Mr. Wymbish, nor none other, from thenceforth should 
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mm the Hjle of Ub wife's dig^, batnch aS faycntnjrf 
EogbMi, kMl ako right to her poMHMM, fartemorUiIife. 
Ihe which opioioa the penoH ^^— ^— *■" mpphadwl ; tni » 
f hf tnitnifr itood. 

19. Sotwithetawliiig this reeogwtioBofae doctrine of aBta; 
in digntia, the cbia ofRichml Bertie in 1580 totlielmnj 
of WiDonghby, io right of his wife* Catherine Dnchesof 
8iiffi>Ik as lensnt bj the cattof, was iqected ; and Pcngnn 
Bertie her son was ndnutted in the hfetioae of his father. 

ilmLtBh,m.u 20. Mr. HaigraTe hni ohMwcd, diat two other chiinsora 

likekind were made in n few jcais after, bat were not ista- 
mined; and he coaU not leain that there hnd been any dun 
of dignities bycortesy since Lord Coke's time. And from tk 
want of modem instanees of snch chims, as wdl as (roniiooe 
late cieatioiiB, bj which women were made peereaaes, in oidei 
that tbe feaulies of their husbands might have titles, andjit 
the hosbands themsdves remain coaunooers, it seemed as if the 
prerailing notion was against cortesy in titles of honour. Hof- 
ever, he had not d i acut e r e d whether this jgreat qoestioQ had ever 
fermerly receired the jodgment of the House of Lords. 

21. It may also be observed, that there are some modem 
instances of persons sitting in parliament as heirs to tbor 
mother's dignities, in the lifetime of their fatbersy which wodd 
not have been allowed if their fethers had an estate bytbe 
curtesy in those dignities. Thus th^ late dnke of NorthuB- 
berland was aUowed to sit in parliament as baron Percy, iouK- 
diately upon the death of hia mother, though his fatherns 
liring. In the same manner the late mkrqiiis of Townsend vn 
allowed to take his seat in parliament as baron Ferren of 
Chartley, upon the death of his mother, though his fether «u 
alife. 

CaniKrt be 22. Dignities by tenure appear to ha? e been formerly fdien- 

able ; provided such alienation was made with the licence of 
the Crown. 

Ryk^. Phc._ 23. By letters patent, 7 Edw. 2., reciting that EdmuiMl 

Deyncourt (who was Baron Blankeney) having no issue mile, 
and being desirous that his surname and arms might continQey 
had petitioned His Majesty for leave to enfeoff whom he pleased 
of his manors and arms. The King granted him his licence to 
enfeolf any person of his manors, 8&c so as the same voi^^ 



aliened* 



PvL547--557. 



TUb XXVI. Dignities. Ch. 11. $. 23—28. 163 

remain after his decease to William Deyncourt, and the heirs 
male of his hody. By other letters patent, 10 Edw. 2., the 
King granted him his licence to enfeoff Oliver and John Deyn- 
court of the manor and soke of Blankeney, &c.: that the said 
Oliver and John should re-enfeoff the said Edmund of the same, 
to hold during his life, and after his decease to the said William 
Deyncourt and the heirs male of his body. Lord Coke says, ^ Imt. 126. 
it appears from the Close Rolls that this Edmund sat in parlia- 
ment until and in 18 Edw. 2.: that after his decease his assignee 
sat in parliament in 1 Edw. 3. by the name of William Deyn- 
court ; and in his heirs male the dignity, surname, and posses- 
sions continued until 21 Hen. 6., when his heir male, together 
with the name and dignity, ceased. 

24. Lord Coke also says, he heard Lord Burghley vouch a idem, 
record in the reign of Edw. IV., that the Lord Hoe having no 
issue male, by his deed under his seal, granted his name, arms, 
and dignity over : but having not the King's licence and warrant, 

the same was in parhament adjudged to be void. 

25. It has been already observed that dignities by tenure c. i. 
have been frequently settled by the persons in possession of 
them, upon particular branches of the family of the settlor, in 
exclusion of others. And the cases of the earldoms of Warwick 
aiid Arundel, and baronies of Berkeley and Abergavenny, in 
wliich such settlements were held good, have been already 
stated. 

26. When dignities ceased to be annexed to the possession of 
lands, and came to be considered as mere personal inheritances, 
the right of alienating them appears to have been gradually 

taken away : and it became a settled rule, that a dignity was an See 3d Report 
hereditament inherent in the blood of the first grantee, and his Peer, p. 17. 
descendants ; and was therefore unalienable. 

27. In the case of the barony of Grey of Ruthyn, the House Jown. Vd. 4. 
of Lords made the following resolution : — *' Upon somewhat 

which was spoken of in argument concerning a power of con- 
veying away an honour, it was resolved upon the question, 
nemine contradicente, that no person that hath any honour in 
hini, and a peer of this realm, may alien or transfer the honour 
to any other person." 

28. Dignities might also formerly be surrendered to the King, Nor lumn- 
of which there are several instances. It was, however, resolved 
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nor aoj fltk 
to ' ~ 
^^^^ 2^. Lofd VhcbuI Pvhflck ww,wkiftd bk dignity to Ik 

'i-ir.Ca. King by ine: after ks dcmb Mr. Yiila% bk ekkrt to% |» 
"^ tiuoMd iuft Mjjcitj far tke title. The pedtioQ bdag icM 
J».vti.u. totbeHooaeoTLorii, itwaiaigvedonbdidf oftbepetitiaH; 



tbst tbift vae m penamml dignitr anncaed to tbe blood; uii 
j no ty aiahle a^d i—i 1 1 i l i l i , tbat k eorid not be either tn» 
Ikred to any otber pcaon or ■■nfwbifJ to tbe Cnmn. it 
coold aMW neitber farvaid nor bnckwaid, bot only domiiBilti 
posteritj; anH iwithifw li«f jU^j^i^ ^ tm-^ ^ ■ ■■■|iiM nrfblai 

coaU binder tbe ibacint 

Tbe Attomcy-Gcnenl (Sk WiDiaM Jonea) endetmndti 

anpport tbe annoMler apon tbe a utbarity of screfal anck 

j««ii.T«Li3. piecedenta. Tbe Hooae of Lords leaolTed* — ^'Focwnehi 

^' apoQ debate of tbe petitioner'a caee, wbo daioM thetidccf 

Viaeount Porbeek, a qnestkm in kw did ariae, wbetbv ik 
kned to tbe King byapeerof tbe leabnof hk title of Ion* 
can bar and extingniab tbat title. Tbe Lords spiiitaii k 
tempord, in pailiamenl atapmblfd, upon veiy bng debate, k 
baling beard bk Majesty's Attorney-Geneial, are nnankok 
of opinion, and do feaolve, tbat no fine now loTiodi oriti^ 
time hereafter to be levied to tbe King, can bar soch titk i 
booour, or ttie right of any penon daiming under him tbtf 
leried or shall levy such fine.** 
^Zm^ a ^* '^ appears to bare been formeriy doubted whctk i 

um tide* barony created by writ was not extinguished by the aoceptii0 

of a new barony of tbe same name. Thus in the csseofki 
1} 3^ }l. Belawarre, it was resolred in parliament, 39 Eliz., that a g"^ 

Collios, 122. _ / 9 *^ ^ J 

te NkholM's of a new barony of Dekwane to William West, who was v 
L^ISePMrage ^'^^ ^ possession of tbe ancient baiony of Delawarre did ^ 
Caae,p.eo.B. merge or eztioguiah the ancknt barony, but tbat if Wilik 

West had been a baron entitled to, or in possession of the i>' 
cient barony, when he accepted the creation, tbe kw perchuA 
might have been otherwise ; but that remained unresoivei 

31. It seems, however, to have been soon after settled, tW 
the acceptance of a new dignity did not merge or destroy » 
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ancient one ; for Lord Coke says-*'' That the greater dignity 2 Inst 594. 
doth never drown the lesser dignity, but both stand together in 
one person : and therefore if a knight be created a baron, yet he 
remaineth a knight stiU ; and if the baron be created an earU yet 
the dignity of a baron remaineth, et siede catemJ* 

32. In the case of the barony of Willoughby de Broke, it was Collini, 321. 
resolved by the House of Lords, that the grant of a new barony i^f^^ c. 3. 
of Willoughby de Broke to Sir Foulk Greville, by letters patent 

to him and the heirs male of his body, he being tlien in pos- 
session of the ancient barony by writ^ did not destroy such 
ancient barony, but the same continued and descended to his 
sister and sole heir, and from her to Sir Richard Verney, who 
was seated in the House of Lords according to the date of the 
ancient barony. 

33. An opinion formerly prevailed, that where a person having An Mrldom 

dOQI Dot fttuiftCl 

a barony by writ, and consequently descendible to his heirs mbiiony. 
general, was created an earl, to him and the heirs male of his ^^' 
body ; the earldom attracted the barony, so that they could not 
be afterwards separated. 

34. This doctrine was fully exploded in the case of the barony CoUins, 195. 
of Grey of Ruthyn, in which it appeared that Lord Grey, being „^ 3 **' 

a baron by writ, was created earl of Kent, by letters patent, to 

him and the heirs male of his body ; and had issue two sons, 

the eldest of whom became earl of Kent, and died leaving issue 

a daughter only. It was resolved that the barony descended to Journ. Vol. 4. 

the daughter, and the earldom to the younger brother, and that 

the earldom did not attract the barony. 

36. So where the earldom becomes extinct, the barony will 
notwithstanding descend to the heir general. 

36. In the year 1669, the claim of Benjamin Mildmay to the CoUini, 286. 
barony of Fitzwalter was heard before the King in council, in 
the presence of the two Chief Justices, and Lord Ch. Baron 
Hale, the^King's Chief Serjeant, and the Attorney and Solicitor- 
General. The petitioner deduced his pedigree from Robert 
Fitzwalter, who was summoned to parliament by writ in 23 Edw. 
I. and several times after. The title descended to Robert Fitz- 
walter, who was created Viscount Fitzwalter and Earl of Sussex. 
This Earl of Sussex had two sons ; Henry Earl of Sussex, and Sir 
Humphrey Ratcli£fe: Henry had two sons; Thomas Earl of 
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Sussex^ who died without issae, and Henry Earl of Sussex, wlio 
left one son^ Robert Earl of Sussex, and one daughter, Lulj 
Frances, who mairied Sir Thomas Mildmay, to whom die 
petitioner was heir. The counsel on the other side maid 
that the barony was merged and extinct in the eaiidom, bj 
coming to Edward the last Earl of Sussex, who died witlioot 
issue. 

The question being put to the judges, they unamnuolj 
agreed, that '' if a baron in fee simple be made an eari, tk 
barony will descend to the heir general, whether the earidoa 
continue or be extinct'' With which opinion and lesolDtn 
his Majesty being fully satisfied, a writ of sammoos ws 
issued to Mr. Mildmay, under which he took his seat ai Bun 
Fittwalter. 
faSS S**^ 37. E^ery kind of dignity is forfeited by the attainder h 
«ft>nd«r. treason of the person possessed of it, and can only be reriredbf 

a refersal of the attainder. 
T rI^ '^' 38. Charles Nevil Earl of Westmorland, to him and tke 

heirs male of his body, by letters patent, was attainted of ^ 



treason by outlawry, and by act of parliament; and 
without issue male : upon which Edward Nerill, in 2 Jac L, 
claimed to be Eari of Westmorland, as heir male of thebodjof 
the first grantee. 

It was resolved by all the judges, that although the dignil; 
was within the statute De Donit CottdittomUUms, yet that itftf 
forfeited by a condition in law, tadti annexed to the estate ii 
the dignity. For an earl has an office of trust and coofideDce; 
and when such a paaon, against the duty and end of bis digaitj) 
takes not only council, but also arms against the King,todestnff 
him, and thereof is attainted by due course of law, by diaik 
hath forfeited his dignity ; in the same manner as if tenants 
tail of an office of trust misuse it, or use it not ; these are fr 
fintures of such office for ever, by force of a condition in hw 
Tit.t.ct. l«dtj annexed to thor estates. It was also resolTed, that if it 

had not been forfeited by the common law, it would hafe beei 
foffeited by the statute 26 Hen. 8. 

39. Persona upon whom judgment of high treason is p 
nounoed, or who are outlawed upon an indictment for bigh 
treason, are said to be attainted of h^htraKKtt. Apersonott! 
abo be attainted of high treason by a sptaal act of f^ 
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meat, of which there are many instances. And all the ancient Y^^^P ^ 
acts of attainder are considered as having been passed, and printed case, 
operate from the first day of the sessions of parliament in which x^t\ ^f pjg. 
they were made. ^^^^' *^- ** 

40. Where a person is tenant in tail of a disunity, with re- ^"* *^ "" , 

r lo jf ^ remainder not 

mainder in tail to another^ and the first tenant in tail is attainted afiected. 
of high treason^ the dignity is forfeited, as to him and his 
descendants : but upon failure of such descendants, it becomes 
Tested in the remainderman. 

41. Thomas Percy, who was Earl of Northumberland, to him q^:^^^^ 
and the heirs male of his body> remainder to his brother Hugh Vol. ii. 33i« 
Percy, in the same manner was attainted of high treason and 
executed, having no issue male ; upon which Hugh Percy became 

Earl of Northumberland. 

42. The celebrated Henry. St John was created Viscount 
Bolingbroke in 1712, to him and the heirs male of his body ; 
remainder to his father. Sir Henry St John, and the heirs male 
of his body. Lord Bolingbroke was attainted of high treason 
in ,1716, by act of parliament; and though he afterwards ob- 
tained a partial repeal of the act of attainder, yet his dignity was 
never restored. Upon his death without issue in 1761, Frederick 
St. John, the grandson, and heir male of the body of Sir Henry 
St John, succeeded to the estate in remainder in the dignity. 

The entry in the Journals is, — *^ Frederick, Viscount Boling- VoL xxviil. 
broke, claiming by virtue of a special limitation contained in a 
patent granted to his uncle Henry, late Viscount Bolingbroke, 
dated 7th July, 11 Anne, was introduced in his robes, and took 
his seat.'' 

43. The issue must be capable of inheriting the dignity, other- 
wise the remainder will take effect. 

44. Thus in the case of (3ordon v. The King's Advocate, the Priated cases, 
follovring question was put to the judges by the House of Lords. 1754' 

— ** Tenant in tail male of lands in England, with remainder 
over, is attainted of high treason, and the estate tail thereby for- 
feited to the Crown ; after this attainder tenant in tail has issue 
male bom in fordgn parts, out of the ligeance of the Crown of 
Great Britain, and dies, leaving such issue male. Quare, Is the 
estate or interest in the lands which were forfeited to the Crown 
as aforesaid, continuing or determined ? " 

The Lord Chief Baron having conferred with the other Judges 
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praaent* deliveied their ttnaniinoiis opinion, that the estate or b- 
teraet in the hinds so forfeited to the Crown as afoieaaid, m 
determined* In consequence of which the person in remaiixkr 
recovered the estate from the Crown. 

And ilio for 45. A dignity created by writ, and descendible to hcin 

general is also forfeited by attainder for felony of the peim 

1 lut. 41 b. possessed of it For Lord Coke says, if he was noble « 

gentle before, he and aU his posterity are, by the attainfa, 
made ignoble. 

46. Menin Tonchet, Baron Andley by writ in England, ail 
Eail of Castlehaven, in Ireland, was attainted of fdony. d 
executed in 1631. His son was created Lord Audley, andEid 
of Castlehaven, by King Charles I. ; and having fSuthfally md 
that prince, he obtained an act of parliament 29 and 30 Ckl 
intituled " An act for restoring the honour of Baron Andlej.tf 
Hely, to James Lord Audley, and others therein mentioDei'- 
And the Lords Audley have ever since had precedence aeoords; 
to the date of the ancient barony. 

Except digni- 47. But an entailed dignity is not forfeited by attabis 

of felony, except during the life of the person attainted ; w 
the statute 26 Hen. 8. c 13. by which estates tail are mile 
forfeitable for high treason, does not extend to attainden b 
felony. 

48. Charies Lord Stoorton, to him and the heirs malerftv 
body, was convicted of murder, and executed in 1567. He M 
three sons. John, the eldest, received a writ of summooi tt 

Jouni.yol.i. parliament in 1575; and was placed immediately abofe Id 

Latymer, in the seat of his ancestor. In Dugdale's Barony 
it is said, that this John was restored in blood, by act of ptfb- 
ment : but this is a mistake ; for though an act wasbroogbtc 

Id. p. 743. for the restitution of blood of John Lord Stourton, yet thatva 

3 AniL 9 

on the 7 th of March following, on which day, as appears fit* 
the journals, he sat in the house; so that the object of the s< 
must have beoi to enable Lord Stourton to derive pedigRi 
through his father ; and the act never passed. 
Eden'iRep. 49^ Lawrence Earl Ferrers, to whose ancestor the digmtyW 

been granted by letters patent in 1711, to hold to him and th 



male of his body, was convicted and executed for moidcr, 
xxnc.^. ^^ ^^ y^^ ^^^* ^^^ having left no issue, the dignity wtfoo^ 
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forfeited, but descended to his brother Wtahington Ferrars, who 
took his seat accordingly. 

. 60. In the case of a dignity descendible to heirs general, the ^.^P^'^ ^ 
attainder for treason or felony of aoy ancestor of a person claim* Tit. 29. c. 2. 
ing such dignity, through nvhom the claimant must derive his 
title, though the person attainted was ne?er possessed of the 
dignity, will bar such claim ; for the blood of the person attaint- 
ed, being corrupted, no pedigree can be deriyed through him ; so 
that the dignity becomes Tested in the Crown by escheat, and is 
thereby destroyed. 

61. In 1723, the Reverend Robert Lumley Uoyd chtimed the Banmyof 
barony of Lumley, which was created by writ of summons in ^' 
8 Rich. 2. as heir to Ralph Lord Lumley, the person first sum* 
moaed to pariiament. It appeared that the title had descended 

to John Lord Lumley, and that George Lumley his eldest son was 

attainted of treason, and died in the lifetime of his iather, leaving 

issue John Lumley, who died without issue ; and that Spandian 

Lloyd was his cousin and next heir, viz. eldest son of Barbara 

Williams, sister of the said John Lord Lumley. That Spandian Hale P. c. p. i. 

Lloyd died without issue; and that Henry Lloyd his next 

brother had issue Henry his eldest son, who was father to the 

claimant 

The House of Lords resolved that the petitioner had not 
any right to a writ of summons to pariiament, as prayed by his 
petition. 

62. In the case of entailed dignities, no oorruption of Uood 

takes place. A dignity in tail may, therefore, be claimed by a Does not ex- 

. . 1 /* 1 1 • /• toDd to entuled 

son surviving an attainted father, who never was possessed of dignitiet. 
the dignity. For the son may in such a case claim from the first ^'^ ^* ^* ^* 
acquirer, per formam dom, as heir male of his body, within the 
description of the gift, without being affected by the attainder of 2 Hale p. C. 
his fiuher, or any other lineal or collateral ancestor. 

53. In 1764, John Murray presented a petition to his Majesty, Dukedom of 
stating'that his grandfather John Marquisof Athol was by letters joa^'. voi. 
patent created Duke of Athol, to him and the heirs male of his ^^'^^^^ 
body. That the said Duke of Athol died in 1725, leaving James 
liis ddest son, who suooeeded to the title, and George his second 
son, who was the petitioner's father* That the said Gteorge was 
in the year 1746 attainted of high treason, by act of pariiament ; 
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ud died in 1760, letnng the pctitiottcr his ddest m. Tkrt 
Junes, the eecond Dokeof Atbol, died in 1764, witkoatkanng 
any issoe male. That the petitioDer had ooosalted many gn- 
tlenien leanied in the law of En^and, particQlaily theHooooh 
able Chailes Toike, Sir Fleldier Noftoo, and Mr. De Giej, 
whether the said attainder, under the ciicomstanoes of the cue; 
oooldbe any bar to the petitioner's snooeeding to the nil tide 
upon the death of his said nnde, James Duke of Athol; indtk 
said gentlemen were nnanimonsly of opinion, that tsbythekt 
of England in a like case, no oljection could arise fiom die bH 
attainder; andasby the statateof 7 Anne, allpenoosattiiHtal 
of treason in Scotland were liable to the same cocniptiaitf 
blood, pains, penalties, and fwfeitares, as peisoDs coavictodc 
attainted of high treason in England, the petitioner wooidk 
deariy entitled to succeed to the said honoars. The petitiotf, 
therefore, prayed that proper directions shoold be given forkF 
ing the petitioner's right declared and estabfished. 

This petition was referred to the House of Lordsi who it 
solved that the petitioner had a right to the title dsimedbjh 
petition. 

54. In the above case, the person attainted died in Ik 
lifetime of the ancestor who was possessed of the dignity: ht 
in the following case, the person attainted having BorrM 
the ancestor who was possessed of the dignity, the i^ 
were of opinion that the dignity returned to the Crows, vi 
could not be claimed by any collateral relation of the peas 
attainted. 
AirlM6aildoa» 66. Walter Ogilyy claimed the earidom of Airiie, inUU 
\Si2. '^*^' stating that by letters patent in 1639, James Ogilvy, theal^ 

Ogilvy, was created Earl of Airlie, to him and his beinnili* 
that the title descended to David Earl of Airlie, who hadtn 
sons, James and John. James was attainted of high tretfon i 
1716, and survived bis father, but died without issue ahoat Ae 
year 1730. That John Ogilyy did not assume the tide, bat «» 
▼ested in the family estates. That the said John had two M 
David, who was attainted of high treason in 1746, and Wiltfl* 
That David, after remaining abroad for several years, reoetta 
his pardon ; and an act of parliament was passed removing n>^ 
of the incapacities and disabilities occasioned by hi^ atttiodtf* 
That the said David died in 1803, leaving an only sod, who &i 
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a bachelor in 1812, by which the estates and dignities devolved 
on the said Walter Ogilvy. 

The case was heard before the committee of privileges ; and 
the lords conceiving that a question of English law arose, as to 
the effect of the two persons attainted having survived their 
ancestors, the Attorney-General was desired to attend, and state 
his objection to the claim. 

The Attorney-General admitted that the petitioner had clearly 
established his pedigree as grandson to David, third Earl of 
Airlie, and that the petitioner's right to the earldom would be 
indisputable if it were not for the attainders of his uncle, and of 
his brother. That the only material fact upon which any ques- 
tion could arise was, that the attainted person survived the 
ancestor in whom the title vested at the time of the attainder ; 
which was the same in both. That in the cases cited by the 
claimant's counsel, the estate tail was created by a subject : but 
the law was quite different where the grant of an estate tail was 
made by the Crown, with the immediate reversion in the King. 
In such case the King was in by reverter to his original title ; 
and had not a base fee dependent upon the continuance of the 
grantee's issue, as he would if the entail bad been created by a 
subject, a distinction fully stated by Lord Hobart, in Sheffield 
V. Ratcliffe, respecting estates tail ; where the remainder or re- 
version was in a subject, and where it was in the Crown. " It 
is plain (says Lord Hobart) that a tenant in tail with reversion 
in the Crown, if he be attainted, his blood is corrupted, and his 
estate tail ceaseth upon his death, and the land reverteth to the 
King in possession." 

That the 26 Hen. 8. was not to be construed as a penal law ; 
but as a law introduced for the benefit of the Crown, and as a 
remedial law for the discouragement of treason. Therefore when 
an estate in fee tail was created by a subject, the statute should 
not operate to corrupt the blood of the tenant in tail by attain- 
der, but to vest his estate, as a base fee, in his Majesty ; be- 
cause it would, by corrupting the blood, destroy the estate tail, 
and give it to the person in remainder or reversion. But when 
the estate tail was created by the Crown, and the immediate rever- 
sion was vested there, the attainder operated to corrupt the 
blood, and thereby to defeat the estate tail, and thus give an 
inamediate effect to the reversion ; placing the King at once in 

VOL. III. M 
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as of bis original estate, instead of vesting in his Majesty a base 
fee, witb a reversion expectant thereon. If, therefore, the ope- 
ration of the statute was to corrupt the blood, whenever the re- 
version was in the Crown, all such estates were put out of the 
protection of the statute De Donis, and were extinguished by 
attainder for treason, in the same manner as a base fee would 
have been previous to the statute. Supposing the claimant's 
counsel to be right in contending, that a dignity which was 
never vested in the heir in tail, previous to his attainder and 
death, was not subject to forfeiture, and that the heir should 
succeed to it ; the next point is, whether if the presumptive heir, 
though attainted before the death of the tenant in possession, 
does in fact survive him, the estate is forfeited under the words 
.of the statute '' shall lose and forfeit to the King, his heirs and 
successors, all such lands, tenements, and hereditaments, which 
any such offender shall have of any estate of inheritance in use 
or possession, by any right, title, or means, &c. at the time of 
any treason committed, or at any time after." 

It was contended on the other side, that the words, '^ at any 
time after/' referred to the time of the attainder, which they con- 
sidered as a civil death, and that it did not extend to such 
estates as opened to him after the attainder. This act was 
made for the benefit of the Crown ; and was remedial,- being de- 
signed to intimidate traitors, and to suppress treason. These 
objects were most effectually provided for by preventing the suc- 
cession of other members of the family, by means of collateral 
limitations. The words ** at any time after " were sufficiently 
extensive to cover all cases of descent which occurred, as well 
after the attainder, as between that period and the commission 
of the" treason ; they were entitled therefore to that construction 
which should suppress the mischief, and advance the remedy. 
But it had been argued that an attainted person was incapa- 
ble of taking the estate for the purpose of inheritance or enjoy- 
ment, and consequently that he had nothing subsequent to the 
attainder which could be the subject of forfeiture. Co. lit. 
13 a., and Cro. Car. 477. had been cited as authorities. But in 
•opposition to this doctrine he might observe, that in Lord Hale's 
note on the passage in Co. Lit as stated by Mr. Hargrave, it is 
laid down — ^if A. enfeofis B. attainted of treason, to the use of 
.C, the King shall have the land discharged of the use. And 
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Pimb's case is cited from Moore 196. However true this law 
might be as to estates in fee simple, he doubted much whether 
it was correct as to estates tail. By the statute De Donis the 
blood of an attainted tenant in tail was so far preserved from 
corraption, that the estate was transmissible through him to the 
next heir. And he had thus a capacity secured to him of taking 
to that extent. But 26 Hen. 8. did not, according to the agree* 
meat of the claimant's counsel, corrupt the blood, but rather 
prevented that corruption which would be the result of an at- 
tainder, by the common law, in order to preserve the estate tail 
for the benefit of the Crown, so long as the attainted person had 
issue; and for those in remainder, where a remainder existed. 
If, therefore, he was to be considered as so far capable of taking 
the inheritance, as to transmit it to the next heir, previous to 
26 Hen. 8. that act could not be said to take away a capacity 
which it was for the benefit of the Crown to preserve, more espe- 
cially when the words were su£Bciently general, not only to ad- 
mit of such a construction, but to require one more consonant 
to the spirit and meaning of the Legislature. As to the preee- 
dents which had been cited, they differed from this case in the 
material circumstance that the attainted heir did not in any of 
them survive the tenant in tail. In the Duke of Athol's case, it 
appeared from the petition of John Murray, that his father, John 
Murray, who was attainted, died in 1760, while his uncle, Duke 
John, to whom he claimed to succeed, survived till 1764. Lord 
Bolingbroke's case, which was relied on, and considered by the 
petitioner to be in point, seemed to admit of a distinction not 
less material. In that case a remainder was limited to the 
father. Viscount St. John, in tail male, upon failure of the estate 
in tail male previously limited to his son Henry, the first Lord 
Bolingbroke. This could only take efiect in possession upon 
the death of Henry the son without issue male. The very na- 
ture and object of the grant was to postpone the father, and the 
heirs male of his body to his son and the heirs male of his body. 
The remainder to the father would not take effect until the pre- 
ceding limitation to the son was gone and spent. During the 
son's life his estate tail in the dignity was divested out of him 
by the attainder ; but it was in existence, and vested in the 
Crown by forfeiture ; and it seemed very difficult to conceive 
how the father's remainder could descend, upon the father's 
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death, to his son, when by the very nature and tenoB of the 
creation, neither he nor his issue could by possibility enjoy the 
dignity. He contended, therefore,' that in the true spirit ind 
meaning of the grant, he was excluded altogether from thesoe- 
cession under the limitation. That it never did descend npoD 
him; and that the next heir male to the father, Viscoont St 
John, succeeded directly to the title, as heir to his father, pointed 
out by the limitation. 

He concluded with submitting to the Lords, that a title to tk 
earldom of Airlie had not been made out by the petitioDer. 

In the next sessions the claimant presented an additiooil 
case, (a) in which it was contended, that in consequeoceoftk 
statute De Donis, those estates that were conditional fees t 
common law became estates tail, and were protected finom b* 
feiture for high treason, except during the life of the offinidff, 
1 Idsu 392 b. and also from corruption of blood. Thus Littleton, s. 747, afe 

stating that where a man is attainted or outlawed for felony, b 
blood is corrupted, proceeds in these words, ** But theinoeii 
tail, as to tenements tailed, is not in such case barred, becua 
be is inheritable by force of the statute, and not by cook o( 
common law ; and, therefore, such attainder of his iattier, or 
of his ancestor in tail, shall not put him out of his right, b; 
force of the tail, &c.'' Thus stood the law till the statnteS 
Hen. 8. c. 13. by which it was enacted that eyery person eoi' 
victed of high treason, ^ shall lose and forfeit such lands, tene- 
ments, and hereditaments which any such offender or oftnkfl 
shall have of any estate of inheritance in use or possessioQli! 
any right, title, or means, at the time of any such treason cos- 
mitted, or at any time after ; saving to every person and penonsi 
their heirs and successors, (other than the offenders in any tm- 
son, their heirs and successors,) all such rights, titles, &c whii 
they shall have at the day of the committing such treasoos^f 
at any time afore." 

Under the general words of this statute, estates tail faectft 
forfeitable for treason : but it was laid down by the Court of 
Exchequer in Dowtie's case, 3 Rep. 10. ** That neither the att 
nor the attainder makes any corruption of blood as to tk 
descent of land in tail ; for Popham, Attorney-General, saidtbit 

(•) The additional caie wu piepared by Mr. Cruise, tbe AnllMr of this yf^ 
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80 it was agreed in the case of Lord Lumley ; that where there 

was grandfather, fatherland son, and the grandfather was tenant 

in tail, and the father was attainted of high treason, and died in 

the life of the grandfather, and afterwards the grandfather died, 

that the land shonld descend to the son, notwithstanding the 

attainder of the father: for the father had not the land, neither 

in possession nor in use, in which two cases the act of 26 Cro.£liz.28. 

Hen. VIII. gave the forfeiture only ; and his attainder is not ^' 

any corruption of blood, for the land entailed." 

It follows that in all cases of claims by an issue in tail to 
lands entailed, a pedigree may be deduced through an attainted 
person. And in the case of Lord Lumley, the grandson must 
have been allowed to deduce his pedigree through his father, 
though the father was attainted of high treason. The Attorney- 
General had contended that where the grant of an estate tail 
was made by the Crown, with the immediate reversion in the 
Crown, the King, in case of attainder of the tenant in tail, is in 
by reverter to his original title, the blood of the tenant in tail 
being corrupted, and has not a base fee dependent upon the 
continuance of the grantee's issue ; in support of which he has 
cited the dictum of Lord C. J. Hobart, already stated. It would 
be necessary to state the legal principles upon which this 
assertion was founded. In the case of an estate tail, with the 
remainder or reversion in a subject, as the attainder of the tenant 
in tail cannot affect the person in remainder or reversion, the 
estate becomes forfeited to the Crown during the life of the 
tenant in tail, by the enacting part of the statute, and also 
remains in the Crown during the existence of any issue of the 
tenant in tail, by the saving, out of which the heirs of the 
offender are excluded ; so that the Crown in that case acquires 
a base fee, as long as there are any heirs of the body of the 
tenant in tail. But in the case where the immediate reversion 
in fee is in the Crown« it was contended, but not resolved, in 
Walsingham's case, that the Crown should have the land by Plowd. 5«9. 
way of reverter, and not by way of forfeiture. In that case the 
tenant in tail, previous to his attainder, had made a feoffment 
in fee; and the real question was, whether that feoffment 
operated as a discontinuance ; for if it did, the forfeiture would 
have been saved, as will be shewn hereafter. The same question 
again arose in the case of Stone v. liTewnham ; and was repeat- Cro. Cmr 427. 
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edly argaed in the Exchequer Chamber^ where it was ittotved 
that the right of the estate tail was forfeited, because the bat 
ment coold not operate as a discontinuance, the reversioaalwtji 
remaining in the Crown. The Attomey*Oeneral bad ooateoded 
that these decisions justified the dictum of Lord Hobsit, thit 
the statute 26 Hen. VIII., which creates a forfeiture of eaUta 
tail, is a remedial, and not a penal law. That where the reier* 
sion is in the Crown, the blood of the tenant in tail iscomipteil: 
but where there is a remainder or reversion in a sabject^tlM 
blood is not corrupted, because such a constnictioD wovlil 
operate to destroy the estate tail, and deprive the Crown of tk 
forfeiture ; for in that case the estate would go to the penoftii 
remainder or reversion. 

This exposition of the statute was perfectly new. The M 
part of it rested solely on the authority of Lord Hobart: but it 
was observable that nothing similar to that dictwn was dsewkac 
to be found. It was true that where a tenant in tail, withtk 
immediate reversion in the Crown, was attainted of high tmo^ 
he forfeits his estate not only for his own life, but also doiioi 
the existence of any issue of his body, because the issue aie 
excluded by the saving. It does not, however, follow that b 
blood is corrupted ; that would be directly contrary to all tk 
Hob. R. 335. resolutions on the statute. Lord Hobart's zeal for the Crow^ 

and indignation against the traitor, by which he candidlf 
acknowledges himself to have been moved in pronoancing tht 
judgment, instigated him to go somewhat too far in adtaodif 
an extrajudicial opinion, not warranted by the authorities k 
cited, nor admitted by any subsequent writer. For neither I^ 

_ _ _ t 

Hale, P. c. Vol. Hale nor Serjeant Ha wkius, who have given very ablecipW' 
liawk. B. 2.C. tions of this statute, and also^of Walsingham's case, andthatv 
49. 1. 18 & 24. g^^jj^ ^^ Newnham, have adopted, or even noticed. Lord Hohrf* 

dictum: but have distinctly stated that in both the cases abo*^ 
mentioned the Crown acquired the estate by forfeiture. 

The second part of the Attomey-Generars exposition of tk 
statute is equally unfounded; for where there is a remaindeftf 
reversion in a subject, the statute, as has been already stated) 
vests the estate in the Crown, during the life of the tenaBta 
tail, under the enacting clause, and bars the issue, byexdadiif 
them from the benefit of the savings, so as to vest a base feeiB 
the Crown, even if the blood were corrupted ; for such ctf- 
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niptioQ of blood would disable the issue in tail from inheriting^ 
and the person in remainder could not take as long as there was 
issue of the tenant in tail ; consequently the Crown would be 
entitled to hold the estate during that period. 

But admitting the dictum of Lord Hobart to be good law, still 
it would not affect the present case, for it does not oontrayene 
the doctrine established e?er since the statute 26 Hen. VIII. 
was made, and which will be stated hereafter, that a person 
must actually have an estate tail, to be capable of forfeiting it 
under that act ; and here neither of the persons attainted ever 
had any estate in the dignity claimed ; nor the doctrine esta* 
bltshed in Lord Lumley's case, that the attainder of the heir in 
tail is not attended with corruption of blood, quoad the estate 
tail. 

The Attorney-General contended that if the presumptive heir, 
though attainted before the death of the tenant in possession, 
does in fact survive him, the estate is forfeited, because the 
statute 26 Hen. VIIL being made for the benefit of the Crown, 
and remedial, the words " or at any time after,'' are sufficiently 
extensive to cover all the cases of descent which occur, aB well 
after the attainder, as between that period and the commission 
of the treason. To this argument a full answer may be given ; 
for, first, a tenant in tail can only forfeit what he has ; second, 
a person attainted cannot take an estate tail by descent, and 
consequently cannot have it to forfeit. 

With respect to the first of these propositions the statute 
26 Hen. VIIL has, down to the present time, been construed so 
strictly, that the tenant in tail must actually have the estate tail, 
in order to be capable of forfeiting it. Thus it has been de- 
cided that where a tenant in tail, with the reversion in a sub* 
ject, made a feoffment in fee of his estate, and afterwards was 
attainted of treason, the feoffment operated as a discontinuance, 
and the offender not having the estate tail in him at the time of 
the attainder, there was no forfeiture. 

Where the immediate reversion was in the Crown, there was 
no discontinuance of the estate tail ; and therefore it was not 
forfeited, as has been already mentioned. 

The principle of these decisions is, that a right of entry is for- 
feited to the Crown, under the statute 26 Henry VIIL but not a 
right of action. Now where the tenant in tail, with remainder to 
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a Bobjectf discontiDues his estate, his issue has only a right of 
action, which is not forfeited : but where the immediate lerenioii 

1 Inst 336 a. ^g j|^ ^{^^ Crown, the tenant in tail cannot create adiBcoatmnance; 

so that a right of entry remains in the issue, which is forfeited to 
the Crown. 

Cent 7. Ca. 21. Judge Jenkins states that where a tenant in tail disoontiniMl, 

and the discontinuee made him a lease for his life, and afierwtnk 
he was attainted, the estate tail was not forfeited ; for, aayi be, 
in this case, at the time of the treason, he had not any estatetD 
forfeit, as the said statute 26 Henry VIII. requires. Thos^it 
appears, that unless the tenant in tail actually has the estate a 
him, there is no forfeiture. And Lord Coke states the effect of 
the statute in these words : — ^ If tenant in tail in poeaenioOyOt 
that hath a right of entry, be attainted of high treason, the Mt 
tail is barred, and the land is forfeited to the King." 

With respect to the second proposition, it will not be d«» 
sary to cite many aathorities to prove that a person attaintBl 
cannot take any estate by descent; that of Lord Gokewi 

1 lost. 8 a. be quite sufficient : — *' If a man be attainted of treasoo or 

felony, although he be bom within wedlock, he can be heir to 



no man.** 



This doctrine applies equally to an heir in tail, who was n- 
capable, as well before the statute 26 Henry 8. as since, of takiif 
an estate tail by descent. This is clear upon principle, bectis 
the disability created by an attainder is general ; and ia abocoi- 
firmed by the following authorities ; in which, it is said, tkit 
where the issue in tail is attainted of felony, he cannot taketk 
estate tail by descent: but it either vests in the Crown, or lie- 
comes the property of the first occupant, during the life of tk 
attainted person. 
2.' ^i'^' ^^ Viner's Ab. tit. Blood Corrupted, is the following tniAr 

Pla. 37. tion of a passage from Brooke's Ab. — '' Where the iasne in tiu 

is outlawed of felony, in the life of the ancestor, and gets a ptf- 
don in the life of the ancestor, he may enter after the death (^ 
his ancestor, as heir in tail; contra, of fee simple. Butiftk 
ancestor dies before the pardon, then it seems, by Thorpe, tbt 
the heir in tail cannot enter. The reason seems to be n- 
asmuch as the King shall have the land during the life of the 
outlaw. « 
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The same doctrine is laid down by Brooke, and appears to be ^t. DcMent. 

deduced from a case in the year books, which is thus stated and 29 Asnaes, Pla. 

fii 
reasoned upon by Plowden, 667, 8. — ^' Tenant in tail was bound 

in a statute merchant ; and the issue was outlawed for felony, 
and obtained a charter of pardon, in the life of the father. The 
father died, the issue entered, the conusee sued execution of the 
land, and the heir brought an assise. Whether or no the assise 
was maintainable was there debated. The principal point argued 
was, what estate the issue had ; for if he had an estate tail^ then 
the assise was maintainable^ for then he was remitted to his 
estate tail, in which case execution could not be issued against 
him ; and if the issue had a fee simple, or any other estate than 
an estate tail, then the assise was maintainable. And there it 
appears that the outlawry for felony so disabled him in blood, 
that he could not take by descent the land in tail, any more 
than the land in fee simple, notwithstanding the charter of par- 
don, which could not restore his blood to its former purity. 
From whence it follows that when his father died, the land could 
not revert to the donor, because the donee had issue, and the 
issue could not take by descent by reason of his disability. So that 
upon the death of the father the freehold in deed or in law was 
none, but m nubibm, as it is where tenant pur autre vie dies 
in the life of cestui que vie, and none enters : in which case 
every man in the world has an equal title to the land ; 
and, therefore, when the issue in tail entered, he was but an 
occupant." 

In a note of Lord Hale, published by Mr. Hargrave, the liiut.22a. 
doctrine of the case in 29 Assise is thus stated : — ** The issue 
in tail attainted, in vita patris, after the death of- the fa- 
ther the donor cannot enter : but the issue, if pardoned, may 
enter and hold as special occupant, subject to the charges of the 
father." 

Thus it appears at common law the issue in tail, if attainted 
of felony, and a fortiori if attainted of high treason, is incapable 
of taking an estate tail by descent; and there is surely nothing 
in the statute 26 Henry 8. to enable him to inherit. Before 
that statute if a tenant in tail was attainted of treason, the estate 
tail was forfeited to the Crown during the life of the tenant in 
tail: but upon his death bis issue became entitled to it. — 
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father died without heir ; and the Xing cannot have the land, 
because the son never had any thing to forfeit. 

In the case of estates tail there can be no escheat, for escheats Fitz. N. B. 143. 
are only of the fee simple. The attainder of the heir disables 
him from taking during his life : but his blood not being cor- 
rupted, the next heir, though lineal, may after his death derive a 
title to the estate through him. 

The reason of inserting the words, " or any time after,'' in the 
statute 26 Henry 8. will plainly appear upon an examination of 
the law of forfeiture in cases of fee simple estates, and the object 
of the Legislature in making the statute 26 Henry 8. 

Lord Hale says, — " The relation of the forfeiture or escheat of ^^* ^^^' ^' 
lands, for treason or felony, to avoid all mesne incumbrances, is 
to the time of the offence committed." If this were not the 
law, a person indicted for treason might, on the eve of his trial, 
convey all his real estates to his children, and thus deprive the 
Crown of the forfeiture. It is therefore settled that all real pro* 
perty whereof a person is seised at the time of the offence com- 
mitted, or at any time after, down to the attainder, becomes for- 
feited to the Crown. 

As to any lands acquired after the attainder, they also become 
the property of the King, upon another principle, namely, that a 
person attainted is civilly dead, and can only purchase for the 
benefit of the Crown. Thus Lord Coke says, — '^ And if a man be i Inst. 2 b. 
attainted of felony, yet he hath capacity to purchase to him and 
his heirs, albeit he can have no heir : but he cannot hold it, for 
in that case the King shall have it by his prerogative, and not 
the lord of the fee ; for a man attainted hath no capacity to pur- 
chase, being a man civUiter mortuus, but only for the benefit of 
the King." 

It is the same where a person is attainted of treason. A per- Pimb'scase. 
son committed treason in 18 Eliz. for which he was attainted ^^ ^' 
eight years after. Between the commission of the treason and 
the attainder, lands were conveyed to him to certain uses. It 
was held by Plowden, Popham, and others, that the estate of 
the land was in the Queen, because she was entitled to all lands 
that traitors had at the time of the treason, or after. Now as 
the framers of the statute 26 Hen. 8. must have been sensible 
that they were making a penal law^ by creating a forfeiture, 
where there was none before, if they had contented themselves 
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with enacting that persons convicted of treason should forfeit d 
the lands and tenements which they had at the time of sodi 
treason committed, those words would not extend to lands l^ 
quired by purchase or descent, subsequent to the time wbentlie 
treason was committed, and prior to the attainder. They then- 
fore added the words, ** or any time after/* to take in the inter- 
mediate period. But these words can never be extended to tk 
time after the attainder, because the attainted person becomes, 
by the attainder, incapable of taking by descent ; and can oily 
take by purchase, for the benefit of the Crown. 

The Attorney-General began and ended his argument by ob- 
serving, that the present case differed from Lord Lumley's, and 
that of the Duke of Athol, in this material circumstance, naffleb, 
that in those cases the persons attainted died in the lifetime of 
their ancestors : but in this the persons attainted 8ur?i?ed diff 
ancestors. He did not, however, cite any authority, ndtherc 
adjudged case, nor a dictum, nor deduce any argument, either 
from principle or analogy, to prove the importance of tbis dit 
ference ; or that an estate in land, or a dignity, would be forfeited 
or destroyed by reason of such survivorship. Now witb respect 

Hob* R«p. 301. to estates in land, it is laid down by Lord Hobart, that an estate 

tail may cease for a time, and yet rise again ; and may ceases 

7 Rep. 8 b. to one person, and be in force and esse to another. Thus wbcR 

a tenant in tail dies, leaving his wife pregnant, the reTeraooer 
may enter : but upon the birth of a child, the estate tail wiU R- 
vive ; and in the case already stated from Brooke, it is swi 
by Thorpe, that the estate would vest in the Crown during the 
life of the outlaw only; and as the donor is excluded, tbeoext 
issue must of course have succeeded to it, upon the death of the 
outlaw. 

In Plowden it is said arguendo, that the estate would go to 
the first occupant; this however appears to be an enoneoos 
opinion. And in the case of Thornby v. Fleetwood respectng 
the statute 1 Jac. 1. by which it was enacted, that if anypeisoo 
should pass or go, or send beyond sea any child to reside in i 
college of Jesuits, every such person so passing, or being sent 

• 

beyond sea, should as in respect to himself only, and not i& 
respect of any of his heirs or posterity, be disabled and made in- 
capable to inherit, purchase, take, have, or enjoy any manois, 
lands, &c. Mr. Justice Powys is reported to have said,- 



TUle XXVI. Dignities. Ch. II, s. 65. 173 

'^ But when the argoment that the profits only are forfeited pre- l strange Rep. 
• vails, there arises a subpoint, who shall have the profits ? I say 
the King shall have them. 1. Because he is concerned to see the 
law executed. 2. There are goods in the case, as well as 
lands, — and who can have them but the King ? 3. This is an 
offence of a public nature, contra coronam et dignitatem suam ; 
and that makes the difference between the case of Woodward v. 
Fox, and the case of tithes, where private interest is concerned. 
4. Those will be derelict lands, which go to the Crown, when 
there can be no owner found." 

If the acquisition of an estate tail by the Crown, before the 
statute 26 Hen. 8, in consequence of the attainder for treason of 
thet enant, did not destroy the estate, which appears to have 
been the case, from the passage in Brooke already stated,-^ 
why should the acquisition of an estate tail by the Crown, in 
consequence of the disability of the next heir in tail to inherit 
it, destroy the estate, and prevent its descent, upon the death of 
the person disabled, to the issue next inheritable under the en- 
tail ? In the descent of estates in fee simple, the circumstance Tit. 29. c. 2. 
of the attainted person's surviving his ancestor is of the utmost 
importance. Thus Lord Hale says, — ^^ If there be father and P« C. Vol. I. 
two sons, and the eldest is attainted in the life of the father, and 
dies without issue in the life of the father, the younger son shall 
inherit the father ; for he need not mention his elder brother in 
the conveying of his title : but if the elder brother attaint survive 
the father but a day, and die without issue, the second son 
cannot inherit, but the land shall escheat, pro defectu haredis ; 
for the corruption of blood in the elder son, surviving the father, 
impedes the descent." As there is no corruption of blood in 
cases of entails, the time of the death of the person attainted is 
immaterial ; for a title, or rather a pedigree, may be deduced 
through him, whether he died in the lifetime of the ancestor or 
not. And it is observable that Lord Hale confines the above 
case to descents of lands in fee simple. 

The doctiine contended for by the Attorney-General, that 
where the person attainted survives his ancestor, there is a for- 
feiture, is not to be found any where ; and yet if the law were 
80, it is extremely probable that either Judge Jenkins, who has 
twice stated Lord Lumley*s case, or some one of the barons of 
the exchequer, who in Dowtie's case fully discussed the statute 



856. 
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26 Hen. 8. would have mentioned so important a point. Lord 

Hale, in his Pleas of the Crown, professes to give a full accoont 

of the doctrine of forfeiture for high treason, to which he has 

241^356^**'*^' dedicated a long chapter. He has twice stated Lord Lumley's 

case; but is totally silent as to the consequence of an attainted 
issue in tail surviving his ancestor. Is it probable that if he 
thought the circumstance of survivorship would create a for- 
feiture, he would have omitted to state it? 

Serjeant Hawkins is equally silent on this head ; nor is this 
doctrine mentioned by Mr. Yorke in his Considerations on the 
Law of Forfeiture, though Lord Lumley's case is there stated. 
These negative authorities must appear quite conclusive, when it 
is considered that they are fully supported by principle. 

With respect to dignities, the principles of law that have been 
stated apply as directly to them, as to estates in land ; for it 
would be extremely dangerous to admit of any distinction. It 
may therefore be laid down — 

(1) That though an estate tail in a dignity is forfeited by the 
attainder for treason of the person actually having it, according 
to Nevil's case, yet that the attainder for treason of the eldest 
son of a tenant in tail of a dignity, in the litetime of his father, 
does not create a forfeiture of a dignity ; because such eldest son 
had it not to forfeit. 

(2) That if such eldest son survives his father, the dignity 
does not, as to any purpose, descend on him; because his 
attainder disables him from taking a dignity by descent, as 
efiectually as it disables him from taking lands intailed, by 
descent. 

(3) That, as no corruption of blood takes place in this case, a 
tide, or rather a pedigree, may be deduced through such 
attainted son, after his decease. 

Ante, p. 159. In support of this proposition the case of the dukedom of 

Athol is stated ; and it is said that the House of Lords in that 
case acted upon the principle that a dignity in tail may be 
claimed, per formam doni, under a limitation in letters patent, 
by a son surviving an attainted father, who never was tenant in 
tail in possession of such dignity ; there being no corruption of 
blood in the succession to an estate tail, in lands or dignities. 

(4) That during the life of such eldest son the dignity be- 
comes vested in the Crown, or is suspended, or in abeyance. 
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but is not destroyed ; and, therefore, that after the death of the 
eldest son, the next heir in tail becomes entitled to such dignity. 

The case of Lord Bolingbroke is then stated ; and it is said ^^^> *^7- 
to be perfectly clear that the dignity created by the special 
limitation was a vested estate in Sir Henry St John, descendi- 
ble to the heirs male of his body ; and would have descended, 
on his death in 1742, to his eldest son Henry, if he had not 
been attainted. The position of the Attorney-General that 
under the remainder to Sir Henry St John and the heirs male 
of his body his eldest son and his issue male were excluded, is 
perfectly untenable ; for it is impossible to contend, upon any 
principle of construction, that under a limitation to A. and the 
heirs male of his body, the eldest son of A. can be excluded 
from taking, by any estate already limited to such eldest son. 
If an authority were wanting in such a plain case, the following 
passage from Lord Coke is decisive,*— '^ If a gift be made to the i Inst. 272 a. 
eldest son, and to the heirs of his body, the remainder to the 
father and the heirs of his body, the father dieth, the eldest son 
levieth a fine with proclamations, and dieth without issue, this 
shall bar the second son, for the remainder descended to the 
eldest." It follows that in consequence of the attainder of Lord 
Bolingbroke, the dignity which had been limited to Sir Henry 
St John became upon his death suspended, or vested in the 
Crown during the life of Lord Bolingbroke ; but upon his death 
it descended to his nephew ; so that in this case, which it is 
presumed was fully considered. Lord Hardwicke being then 
Chancellor, and Sir Dudley Ryder Attorney-General, the House 
of Lords must have admitted that the circumstance of an 
attainted person's surviving his ancestor, from whom a dignity 
would have descended to him, as issue in tail, if not attainted, 
did not destroy the dignity, but only suspended it ; and that on 
the death of the attainted person, it descended to the next issue 
inheritable to such dignity. 

The following question was put to the Judges : — ^Whether, if 
lands were granted by the Crown to A. B. and the heirs male of 
his body lawfully begotten ; and A.B. had issue a son named 
C. D., and C. D. had also a son named E. F. ; and C. D. in the 
lifetime of his father committed high treason ; and it was by act 
of parliament enacted that he should stand and be adjudged 
attainted of the said high treason to all intents and purposes 
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edly argued in the Exchequer Chamber, where it was reaolTed 
that the right of the estate tail was forfeited, because the feoff- 
ment could not operate as a discontinuance, the reversion always 
remaining in the Crown. The Attorney-General had contended 
that these decisions justified the dictum of Lord Hobart, that 
the statute 26 Hen. VIII., which creates a forfeiture of estates 
tail, is a remedial, and not a penal law. That where the rever^ 
sion is in the Crown, the blood of the tenant in tail is corrupted : 
but where there is a remainder or reversion in a subject, the 
blood is not corrupted, because such a construction would 
operate to destroy the estate tail, and deprive the Crown of the 
forfeiture ; for in that case the estate would go to the person in 
remainder or reversion. 

This exposition of the statute was perfectly new. The first 
part of it rested solely on the authority of Lord Hobart: but it 
was observable that nothing similar to that dictum was elsewhere 
to be found. It was true that where a tenant in tail, with the 
immediate reversion in the Crown, was attainted of high treason, 
he forfeits his estate not only for his own life, but also during 
the existence of any issue of his body, because the issue are 
excluded by the saving. It does not, however, follow that his 
blood is corrupted ; that would be directly contrary to all the 
Hob. R. 335. resolutions on the statute. Lord Hobart's zeal for the Crown, 

and indignation i^inst the traitor, by which he candidly 

acknowledges himself to have been moved in pronouncing that 

judgment, instigated him to go somewhat too far in advancing 

an extrajudicial opinion, not warranted by the authorities he 

cited, nor admitted by any subsequent writer. For neither Lord 

Hale, P. C. Vol. Hale nor Serjeant Ha wkins, who have given very ableexposi- 

liawk. B. 2. c. tions of this statute, and also^of Walsingham's case, and that of 

49. >. 18 & 2 . g^Qg ^^ Newnham, have adopted, or even noticed, Lord Hobart's 

dictum: but have distinctly stated that in both the cases above- 
mentioned the Crown acquired the estate by forfeiture. 

The second part of the Attomey-General's exposition of the 
statute is equally unfounded ; for where there is a remainder or 
reversion in a subject, the statute, as has been already stated, 
vests the estate in the Crown, during the life of the tenant in 
tail, under the enacting clause, and bars the issue, by excluding 
them from the benefit of the savings, so as to vest a base fee in 
the Crown, even if the blood were corrupted ; for such cor- 
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mptioQ of blood would disable the issue in tail from inheriting^ 
and the person in remainder could not take as long as there was 
issue of the tenant in tail ; consequently the Crown would be 
entitled to hold the estate during that period. 

But admitting the dictum of Lord Hobart to be good law, still 
it would not affect the present case, for it does not contravene 
the doctrine established ever since the statute 26 Hen. VIIL 
was made, and which will be stated hereafter, that a person 
roust actually have an estate tail, to be capable of forfeiting it 
under that act; and here neither of the persons attainted ever 
had any estate in the dignity claimed ; nor the doctrine esta* 
blished in Lord Lumley's case, that the attainder of the heir in 
• tail is not attended with corruption of blood, quoad the estate 
taU. 

The Attorney-General contended that if the presumptive heir, 
though attainted before the death of the tenant in possession, 
does in fact survive him, the estate is forfeited, because the 
statute 26 Hen. VIIL being made for the benefit of the Crown, 
and remedial, the words " or at any time after,'^ are sufficiently 
extensive to cover all the cases of descent which occur, as well 
after the attainder, as between that period and the commission 
of the treason. To this argument a full answer may be given ; 
for, first, a tenant in tail can only forfeit what he has ; second, 
a person attainted cannot take an estate tail by descent, and 
consequently cannot have it to forfeit. 

With respect to the first of these propositions the statute 
26 Hen. VIII. has, down to the present time, been construed so 
strictly, that the tenant in tail must actually have the estate tail, 
in order to be capable of forfeiting it. Thus it has been de- 
cided that where a tenant in tail, with the reversion in a sub- 
ject, made a feoffment in fee of his estate, and afterwards was 
attainted of treason, the feoffment operated as a discontinuance, 
and the offender not having the estate tail in him at the time of 
the attainder, there was no forfeiture. 

Where the immediate reversion was in the Crown, there was 
no discontinuance of the estate tail ; and therefore it was not 
forfeited, as has been already mentioned. 

The principle of these decisions is, that a right of entry is for- 
feited to the Crown, under the statute 26 Henry VIII. bdt not a 
right of action. Now where the tenant in tail, with remainder to 
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whatsoever, and should suffer and forfeit as a person attainted 
of high treason by the laws of the land ought to suffer and 
forfeit, and A. B. afterwards died in the lifetime of C. D., and 
C. D. the attainted person then died, E. F. the son surviving, 
E. F» would be considered in the courts below, after the death 
of C. D., as entitled, under such grant, to the lands so granted ? 

Lord Chief Justice Oibbs delivered the opinion of the Judges 
as follows : — '' We are of opinion that E. F. would not be con- 
sidered in the courts of law, after the death of C. D. as entitled, 
under such grant, to the lands so granted. 

" It has been contended on the part of those who have argued 
for the interests of E. F. that his interest in this case is protected 
by the statute De Dams, and is not within the peril of the 
26 Hen. 8., and consequently is not forfeited to the Crown. 
But we are of opinion that it is not, under the circumstances 
stated to us, protected by the statute De Dams : and we are of 
opinion likewise, that if those who have argued for the claim of 
E. F. could persuade you Lordships to adopt the principle upon 
which they have endeavoured to bring it within the statute De 
Dams, they would by establishing that principle, bring it also 
within the operation of the 26 Hen. 8. and subject it to for- 
feiture, by the attainder of C. D. 

'^ It is quite clear that if the case put to us had occurred upon 
an estate in fee simple conditional, before the statute De Dams, 
the land granted would have reverted to his Majesty, as upon a 
failure of issue describe^ in the grant ; for the tenant in tail 
dying while the next issue in tail stood attainted of high treason, 
such issue could not have taken, because his blood was corrupted 
by the attainder ; and the reversion would fall to the Cro?m, 
for want of issue capable of inheriting under the grant. The 
King would then be in by way of reverter ; and, being in by 
way of reverter, his title would be paramount to all charges 
upon the estate tail. This would have been the case before the 
statute De Danis; and we think that the statute has not 
altered it. 

" The statute De Danis recites that donees in tail, after issue 
bom, had been used to make alienations to the prejudice of the 
issue in tail, and also to the prejudice of the donor ; and it enacts 
that such alienations shall not prejudice the issue, or the doninr, 
or his heirs. This is all the statute does. I know that it has 
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recdved a very large construction for the protection of the issue 
in tail : I know that a criminal act done by a tenant in tail by 
which, upon attainder, he forfeits his estate^ has been held to 
fall within the description of alienation, in the statute ; and 
therefore it is that if a tenant in tail be attainted of high treason, 
and 80 the estate passes from him by forfeiture, the issue in tail 
is protected by the statute, as from an alienation by the tenant 
in tail ; but that is not the present case. Here is nothing done 
by the tenant in tail either to alien, forfeit, or otherwise put away 
his estate ; nothing which can possibly be brought within the 
term alien in the statute and therefore the case remains as at 
common law. The estate tail is extinguished^ for want of issue 
capable of inheriting, on the death of the tenant in tail, and the 
land reverts to the King, who has the reversion in fee, the 
grant having originally proceeded from the Crown. 

«' It has been argued very strongly by the counsel for the claim* 
ant that corruption of blood, as far as it regards the succession 
to estates tail, is wholly taken away by the statute De Donis: 
and that this disability being removed, E. F. must of course be 
entitled to take, under the protection of the statute. Whether 
corruption of blood be or be not taken away must depend 
upon the language of the statute, and in some degree, upon the 
decided cases. Now, upon looking into the statute itself, I find 
not a word to support such a proposition. It protects the 
interest of the issue in tail in certain cases, and likewise the 
interests of the donor ; and as far as such issue would have been 
prevented from taking before the statute, by corruption of blood, 
so far in those cases the effect of corruption of blood is taken away 
in their favour. Where protection is given to the issue by the 
terms of the statute, corruption of blood does not prevent its 
taking full effect ; it is incidentally removed in those cases, but in 
no others, and the statute has no further operation in taking 
away corruption of blood. The question jalways is, whether the 
interest of the issue in tail be or be not protected by the terms 
of the statute ; where it is not, corruption of blood remains, as 
it did before at the common law. 

'' This is a material view of the case, as it goes to the founda- 
tion of their argument. The tenure from the Crown would also 
furnish a decisive objection, if it were wanted, to the claim of 
E. F. There are many authorities to shew, (and this I believe 

VOL. III. N 
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18 the doctrine of all the Judges, in all cases in which the ques- 
tion has occurred,) that when land passes, as in the case put 
to us, by a grant of the Crown, in tail, with the reversion in 
the Crown, and the tenant in tail himself is attainted of high 
treason, the Crown is in of his reverter. That the estate tail is 
extinguished and at an end, and consequently the issue is not 
within the protection of the statute De Doms. So it has been 
held in all cases that have occurred where the tenant in tail is 
himself attainted. 

'^ I am not aware that any case has occurred upon the attainder 
of the issue, on whom the inheritance wonld otherwise descend, 
which is the case before your Lordships. But the same rea- 
soning applies with equal force, and I should say a fortiori to it. 
'' Now I will state shortly the cases to which I have alluded. 
First, there is a case in Dyer 116, in which this question pre- 
sented itself in the most unfavourable view it could assume for 
the Crown* The tenant in tail made a lease, which was void- 
able, as against the issue in tail, but void as against the donor. 
The tenant in tail died ; and the next issue in tail accepted rent 
from the lessee, and thereby confirmed the lease, which there- 
fore stood good against him and his issue. The issue in tail 
afterwards committed high treason, and was attainted thereof, 
and the Attorney General filed an information of intrusion in 
the exchequer against the person who held under the lease ; and 
the question to be decided was, whether the Crown took the 
estate, subject to the lease, or free from it. And the court, after 
long argument and much consideration, was of opinion that the 
Crown took the estate free from the lease ; for they said, (I use 
nearly the words of Dyer,) '' The intail is utterly extinct and 
determined, and then the King is seised of his ancient fee sim- 
ple executed ; of course he takes independent of the lease, which 
springs out of the estate tail, and must come to an end with it" 
Cro.EUz.5i9. *^ There is another case of the Queen v. Hussey, and which I 

cite, not as containing a decision on the point, but a recognition 
of the same doctrine. That was the case of a tenant in tail hold* 
ing from the Crown, and a re-grant by him to the Crown ; and 
there a question arose upon the effect of the re-grant. And in 
the judgment upon that case, it is likened to the case of a te- 
nant in tail, with a reversion in the Crown, committing high 
treason, and being attainted thereof, in which case the judges 
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say that the King would be in of his reverter. We have, there- 
fore, first, the decision in Dyer, and then a recognition of the 
same doctrine in the case I have last stated. There is also a 
case in Lord Hobart of Sheffeild v. Ratclifie, in which the effect P. 334. 
of the two statutes was very much considered ; and I know 
that much of the argument used by Lord Hobart upon that oc- 
casion has been treated as springing from an indignation against 
those who were accused of offences against the dignity of the 
Crown, mixed with a desire of enforcing the due forfeitures 
against them. But I cannot think that the opinion of so dis- 
tinguished a judge is to be thus lightly put by. Lord Hobart 
considers this very point, whether corruption of blood was 
taken away by the statute De Donis, in all cases that regarded 
the succession to estates tail ; and he denies that the statute 
has this general operation. He also puts the very case I am 
now arguing, namely, that of the attainder of a tenant in tail of 
the gift of the Crown, with the reversion in the Crown ; and he 
agrees with the other authorities upon the subject, that in that 
case, the King would be in of his reverter, and by no other title ; 
and, consequently, the estate tail would be destroyed. I may, 
therefore, state this as a strong authority upon both these points. 
*' In addition to these authorities there is also, not a decided 
case, but the opinion of a very great man, whose name I need 
only mention to induce your Lordships to give it that regard 
which it deserves so well ; I mean Lord Chief Baron Gilbert. 
Your Lordships know that the title Leases in Bacon's Abridge- 
ment was certainly of his composition ; and it is stated as law Vol.iv.25. 5th 
under that title (letter D.) that if a tenant in tail, with the re- 
version in the Crown, makes a lease for years, and dies leaving 
a son, who accepts the rent, and has issue, and the son commits 
high treason, and is attainted, the estate tail is determined, and 
the King is in of his reverter ; and all leases of the tenant in tail 
are determined, as if he were dead without issue. The author 
then considers the reasoning in the cases in which this point 
had been decided, without approving it altogether, but he adds, 
as the true ground of the decision, that where the Crown makes 
a grant in tail to a subject; the donee holds of the Crown by 
homage, fealty, and other services, as incident to his grant, and 
that the performance of those services forms the condition of his 
tenure. 

N 2 
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*' Now there cannot be a grosser violation of the fealty which 
the donee owes to the donor, in the case of the King, than the 
offence of high treason; and when the donee has committed 
high treason, and is attainted of it, he has put an end to the 
estate tail, by the violation of tliat condition upon which he held 
it. And it is therefore that the King is in of his reverter ; and 
that in a very hard case too, as the Lord Chief Baron put it, 
where a lease had been granted by the tenant in tail, which had 
been confirmed by the issue. But inasmuch as the Crown was 
in of its reverter, that lease which was granted out of the estate 
tail must fall with it. And then he puts the distinction between 
the case of the King, having the reversion, and being entitled to 
the remainder only. He says, if this had been an estate given 
to a tenant in tail, with remainder only to the King, and the 
tenant in tail had been attainted of high treason, the King 
would have taken the estate tail only, by forfeiture, subject to 
the lease ; because he could take nothing but the estate the 
tenant in tail had ; he must take it with all its incumbrances. 
The donee in that case owes no homage or fealty to the Crown ; 
violates no condition to his donor, by the commission of high 
treason. But it is very different where the donee holds under 
the Crown as donor ; for there, by the commission of high trea- 
son, he violates the most important condition on which he holds 
his estate. 

*^ This reasoning falls in very much with the doctrine which is 
y Rep. 33. j^jj dQ^n by the judges, in their second resolution in Nevil's 

case, with respect to dignities. In the first they are said to 
have resolved that dignities might be intailed within the statute 
De Doms; by the second they resolved that if he who held a 
dignity was attainted of high treason, his estate therein would 
be forfeited, without the aid of the 26 Hen. 8. by force of a con- 
dition tadti annexed to the estate ; because he owes duties to 
the Crown in respect of it, which are grossly violated by the 
offence of high treason. Such forfeiture must therefore be at 
the common law ; and your Lordships will see how strong an 
analogy this bears to the case of lands granted by the King in 
tail, with the reversion in the Crown. The estate in the land, 
like that in the dignity, subjects the possessor to certain duties, 
which form the condition of his tenure, and which he violates by 
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the commission of high treason, and both are forfeited and ex- 
tinguished by his attainder; and in neither is the issue protected 
by the statute De Donis. 

** For these reasons we think that in this case the interest of £. 
F. is not protected by the statute De Donis. But we have not 
been inattentive to the suggestion which fell from the highest 
authority, that supposing the argument to prevail, that corruption 
of blood is wholly taken away in regard to the succession to es- 
tates tail, by the statute De Donis, it would still be matter of 
consideration whether, under the circumstances which are stated 
in this case, the issue in tail would not take, though not for his 
own benefit, yet for the benefit of the Crown ; and upon a full 
consideration of that subject, we see no objection, on that sup- 
position, to his taking. A person attainted of high treason has 
capacity to take an estate, though not for his own benefit, yet 
for the benefit of the Crown. If the effect of corruption of 
blood be taken away, we see no reason why C. D. might not, 
after his attainder, succeed by inheritance, as he might take by 
feoffment, not for his own benefit, but for the benefit of the 
Crown. 

** I have thought it right, in a question of so much importance, 
to explain the reasons of my opinion somewhat at large ; and I 
believe my brothers concur with me in them. But we certainly 
all agree in thinking that in this case the interests of E. F. are 
not protected by the statute De Donis ; and that if they were 
protected by that statute, upon the principle relied on, still they 
would fall within the 26 Hen. 8. 

" There was one argument used at the bar which I have omitted 
to notice, namely, that by the 26 Hen. 8. nothing that came to 
an attainted person after his attainder would be forfeited. My 
lords, the words of the statute are, that he shall forfeit whatever 
he has, or whatever shall at any time come to him. It is in- 
sisted that this means only the time between the commission of 
the crime and the attainder: but we see no ground for putting 
so limited a construction on the act. The intention of the Legis- 
lature was to put estates tail upon the same footing as estates in 
fee simple, with regard to forfeiture ; and a conveyance to an at- 
tainted person, ever so long after his attainder, would, I conceive, 
carry an estate to him, which he would be capable of taking for 
the benefit of the Crown. 
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'' For these reasons we are of opinioQ that E. F. would take 

• nothing/' 

The claim was not proceeded in. 
B^^tiition of 5g i^ ^jj ^g^g ^1^^^^ ^ p^jg^ jjj^g ^^^ attainted of high 

treason by parliament^ or by judgment on an indictment for high 
treason, petty treason, or felony, the corruption of blood can only 
P. C. c. 27. be restored by parliament. Lord Hale says, restitutions by par- 
liament are of two kinds ; one, a restitution in Uood only, which 
removes the corruption, but restores not the party attaint or his 
heirs to the manors or honours lost by the attainder, unless it 
specially extend to them ; the other is a general restitution, not 
only in blood, but to the lands, &c. of the party attainted ; 
that a restitution in blood may be special and qualified ; but 
generally a restitution in blood is construed liberally and ex- 
tensively. 

57. In the case of the barony of Lumley, the petitioner's 
Ante, 1. 51. counsel produced an act of parliament made in 6 Edw. 6* upon 

the petition of John Lumley, eldest son and heir of Geoi^ge 
Lumley, son and heir apparent of John Lord Lumley, whereby, 
after a recital of the attainder of the said Greoige Lumley, by 
reason whereof the said John Lumley stood, and was a person in 
his lineage and blood corrupted ; and deprived of all degree, 
estate, name, fame, and of all other inheritance, that should or 
might by possibility have come to him by any other his collateral 
ancestors, on his said father's side, to whom he should or mi^t 
have conveyed himself, as cousin and next heir of blood, by 
mesne degrees, by his said father. It was therefore enacted, 
that the said John Lumley and his heirs male of his body 
coming, might and should be accepted and called from thence- 
forth by the name of Lord Lumley ; and that he and the heirs 
male of his body should have and enjoy, in and at all parlia- 
ments, and all other places, the room, name, place, and voice of 
a baron of the realm. And that the said John Lumley and his 
heirs, might be, and should be restored only in blood, as son and 
heir and heirs to the said George Lumley, and as cousin and 
heir and heirs of the said John Lord Lumley ; and made only 
heir and heirs in blood as well to the said George, as to the 
said John Lord Lumley, and either of them, by the name of 
Lord Lumley. 

It was contended on behalf of the Earl of Scarborough, who 
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opposed the claim, that the attainder of George Lumley was not 
reversed by this act, and that the restitution of the said 
John Lord Lamley in blood only, while the attainder remained 
unreversed^ could not possibly revive the ancient barony, which 
was before extinct, and merged in the Crown by that attainder. 
That the construction of the act contended for would have this 
absurdity, that the same act must give the same barony, to the 
same person, under two different limitations, one in tail male, 
the other id fee simple, and both in possession ; and was not 
therefore to be admitted. 

The House of Lords appears to have been of this opinion, and 
to have rejected the claim on that ground. 

58. Where a person is outlawed for high treason, petty treason, 
or felony, his blood is also corrupted: but it may be restored by 
act of parliament, or by a reversal of the judgment of outlawry, 

by writ of error. But a writ of error to reverse an outlawry in 4 Burr. Rep. 
treason or felony is not ex debitojustitite ; and therefore can only 
be obtained by the favour of the Crown. 

59. The House of Lords resolved in 1 702 that they would not Joara. Vol. 
in future receive any bill for reversing outlawries, or restitution 

in blood, that should not be first signed by her Majesty, or her 
successors. Kings or Queens of the realm, and sent by her or 
them to their house first, to be considered there. 

60. All titles of honour having been originally annexed to A dignt^r might 
lands, it followed that no person could be a peer, without having i^"^^i^y. 
an estate sufficient to support his dignity, which he could not 

alien without the consent of the Crown. A peer could, there- 6 Rep. 52 b. 
fore, never be arrested for debt ; the law presuming that he had 
sufficient lands and tenements in which he might be distrained. 
And there is one instance of a peer being degraded by parliament, 
on account of his poverty. 

61. By an act of parliament made in 17 Ed. 4., reciting that Rot. Pari. Vol. 
the King had erected and made George Nevil Duke of Bedford, 35^, 12 Rep. ' 
and had purposed to have given him, for the sustentation of the ^^' 

of the same dignity, sufficient livelihood; and for the great 
offences, unkindness, and misbehavings that John Nevil (his 
father) had done and committed to his highness, as was openly 
known, he had no cause to depart any livelihood to the said 
George. And that it was openly known that the said George 
Nevil had not. nor by inheritance might have, any livelihood to 
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support the name, estate and dignity of Duke of Bedford : as 
oftentimes it was seen, that when any Lord was called to high 
estate, and had not livelihood convenient to support the same 
dignity, it induced great poverty and indigence, and oftentimes 
caused great extortion, embracery, and maintenance to be had, 
to the great trouble of all such countries where such estate 
should happen to be inhabited. Wherefore the King, by the 
advice of the lords spiritual, &c., ordained, that from thence- 
forth the said erection and making of the same duke, and all 
the names of dignity to the said George, or to John Nevil 
his father, should be from thenceforth void and of none effect. 

62. Sir W. Blackstone has observed that Nevil's degradation 
is a singular instance ; which serves, at the same time, by having 
happened, to shew the power of parliament; and by having 
happened but once, to shew how tender the parliament hath been 
in exercising so high a power. 

63. As a dignity cannot be aliened, surrendered, or extin- 
guished by the person possessed of it, neither can it be lost by 
the negligence of any person entitled thereto, in not claiming it 
within a particular time, ^rom which i t follows, ^at dignities 
are not within the statutes of Limitation. Thisdoctrine has 



BaionyofWil- 
loogh^ of Par- 
ham, printed 



been recognized by the House of Lords in a variety of cases, 
where claims to baronies, which had been dormant for centuries, 
have been received and admitted. 

64. Even an. adverse possession and exercise of a dignity by 
persons not entitled to it, for eighty-five years, will not bar the 
real owner. 

65. Sir W. Willoughby, Knight, was, by letters patent, 

.1 Edward 6. created Lord Willoughby of Parham, to him and 

the heirs male of his body. He was succeeded by Charles, his 

only son, who left five sons ; William, Sir Ambrose, Edward, 

Charles, and Sir Thomas. The issue male of William, the eldest 

son, enjoyed the dignity till the year 1680, when they failed. 

Thomas Willoughby, the heir male of the fifth son, was then 

admitted to sit in parliament, as Lord Willoughby of Parham, 

upon the supposition that there was no issue male of any of the 

other sons; and he and his issue male enjoyed the dignity till 

the year 1765, when they became extinct. In 1767, Henry 

Willoughby, who was the heir male of Sir Ambrose, the second 

son of the second Lord Willoughby of Parham, claimed the 
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dignity ; and it was resolved by the House of Lords — ^^ That Jo'im* Vd- 
the petitioner had a right to the title, dignity, and peerage of 
Willoughby of Parham, which was enjoyed from the year 1680 
to the year 1766, by the male line, then extinct, of Sir Thomas 
Willoughby, youngest son of Charles Lord Willoughby of Par- 
ham, who were successively summoned to parliament by descent, 
in virtue of letters patent, 1 Edward 6. and sat as heirs male of 
the body of Sir William, created Lord Willoughby of Parham by 
the said letters patent, contrary to right and the truth of the 
case ; it then appearing that Sir Ambrose Willoughby, the second 
son of the said Charles, and the elder brother of the said Sir 
Thomas who was averred to have died without issue, left a son, 
and that the claimant was great grandson and heir male of the 
body of such son, and consequently heir male of the body of the 
said Sir William, who was created Lord Willoughby of Parham ; 
the male line of the eldest son of the said Charles Lord Wil- 
loughby of Parham having failed in or before the year 1680 ; 
and that the proof of the petitioner's pedigree being clear, the 
contrary possession ought to be no bar to his claim, as there was 
no person in being interested under such possession ; without ^^^°^> ^"^^ 
prejudice to the question, if there was. 
The claimant took his seat accordingly. 
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Section L 

Dignities by tenure appear to have always been hereditary, 
and to have descended in the same manner as the castles or 
manors to which they were annexed. So that the descent of 
dignities of this kind, in the male line, was exactly similar to 
that of estates in land held in fee simple. And where the castles 
or manors to which the dignity was annexed were entailed, ttie 
dignity descended to the person entitled to such castle or manor, 
under the entail; as appears from the cases which have been al- 
ready stated. 

2. In ancient times the right of primogeniture appears to have 
taken place in the descent of dignities by tenure, to females, as 
well as to males. For Bracton, in treating of the partition of 
estates among coparceners, says, that where a mansion or castle 
was caput comitatus or baronia, it was not divisible, propter jus 
gladii quod dividi non potest ; for by such a division earldoms 
and baronies would be destroyed. Per quod deficiat Regnum, 
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quod ex eomitaHbus et baroniis dicitur esse constituium. Now» as 
the eldest sister had a right to the principal mansion, jure Aota, c. i. 
esneci^B, to which, if it was capttt comitatus, or baronia, the 
service of attending parliament appears to have been al- 
ways annexed, she would, in those times, have been en- 
tided to the dignity. And this was exactly conformable to the 
feudal law, in which an indivisible feud descended to the eldest 
daughter. 

3. The descent of earldoms and baronies in the reign of Rym- ^ od. 
Edward I. appears, from the answers of the parliaments of * ' ' 
England and Scotland, previous to the adjudication of the 
succession to the crown of Scotland, to have been to the eldest 
daughter. And Lord Coke has cited a charter of King Edward ^ 1°^^ c. 40. 
III. in which the right of the eldest sister to the earldom of 
Pembroke is fully recognized. 

4. With respect to dignities by writ, whatever doubts existed Descent of 
formerly respecting their being hereditary, it appears to have ^t.' ^ 
been fully settled in the time of Lord Coke, that they were 
descendible to all the lineal heirs of the person first summoned. 

The right of primogeniture takes place among males ; and, in 
default of males, they are descendible to female heirs, and trans- 
missible by such female heirs to their descendants. 

6. This doctrine was admitted in the case of the barony of 
Grey of Ruthyn, in 1640 ; but was more fully considered, and 
solemnly established, in the following case : 

6. In 1673, Catherine Lady O'Brien claimed the barony of Barony of 
Clifton of Leighton Bromswold ; and her petition having been ColHiu, 291. 
referred to the House of Lords, the Committee of Privileges re- 
ported — *' That Jervas Lord Clifton waQ summoned by writ to 
parliament, 6 Jac. 1. by the title of Lord Clifton of Leighton 
Bromswold ; so as the barony, being a fee simple, ought to de- 
scend from the said Lord Clifton upon his heirs ; and that the 
Lady Catherine O'Brien being the heir, gradually and lineally 
descended from the said Lord Clifton, the barony did of right 
descend to her and her heirs." 

It was ordered that the judges should give their opinion in 
this case ; which they did in the following words : — 

*^ The Lord Chief Justice of the King's Bench, Lord Chief Joum. Vol. 

XII 629. 

Justice of the Common Pleas, Chief Baron Turner, Baron Little- 
ton, Justice Atkins, Justice Ellis, and Baron Thurland, were 
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unanimous in opinions, that taking the case in fiu^t to be as his 
Majesty's Attorney General reported it to be, and as it stood 
transmitted to that House, they found it to be thus, as to that 
lady's claim of the said barony. That Sir Jervas Clifton was 
summoned to parliament by the name of Jervas Clifton, of 
Leighton Bromswold, by writ dated 9 Ja. 1. ; that accordingly 
he did come and sit in parliament as one of the peers of Eng- 
land ; that be died 16 Ja. 1., leaving issue behind him, Cathe- 
rine, his sole daughter and heir, who married to the Lord 
Aubigny, afterwards Duke of Lenox; that the said duke, 17 Ja. 
1., was, by letters patent, created Baron Leighton, of Leighton 
Bromswold, in the county of Huntingdon, to him and the heirs 
male of his body, whereof none were then living ; that the peti- 
tioner was lineally descended from him, and was his heir, (by the 
said report,) and as such then claimed the barony of Clifton. All 
which being admitted to be true, they were of opinion, first, that 
the said Jervas, by virtue of the said writ of summons, and bis 
sitting in parliament accordingly, was a peer and baron of this 
kingdom, and his blood thereby ennobled ; secondly, that his said 
' honour descended from him to Catherine, his sole daughter and 
heir, and successively after several descents, to the petitioner, as 
lineal heir to the said Lord Chfton ; thirdly, that therefore the 
petitioner was well entitled to the said dignity." 

The House resolved, that the said Catherine Lady O'Brien 
had right to the barony of Clifton, (a) 

7. The descent of dignities by writ is, in some respects, dif- 
ferent from that of lands ; for possession does not affect it, as 
Tit. 29. c. 3. every person claiming a dignity must make himself heir to the 

person first summoned ; not, as in the case of lands, to the per- 
son last seised. 
The half blood 8. In cousequence of this principle, a brother of the half 
may m en bJood shall inherit a dignity, in preference to a sister of the 
1 init. 15 b. whole blood. Thus, Lord Coke says, '' Of dignities, whereof no 
TiL^.I:. 3.' other possession can be had but such as descend (as to be a 

duke, marquis, earl, viscount, or baron,) to a man and his heirs, 
there can be no possession of the brother, to make his sister in- 
herit ; but the younger brother being heir (as Littleton saith,) 



(o) The doctrine estaUisbed in this caie has been admitted in a great number of 
modern cases, which will be stated hereafter. Note by Mr, CruUe* 
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to the father, shall mherit the dignity inherent in the blood, as 
heir of him, that was first created noble.*' 

9. Lord Hale, in a note to this passage, published by Mr. 
Hargrave, observes, that if it was a feudal title of honour, as 
the earldom of Arundel, or barony of Berkeley, there posseuio 

fratris should hold well, because the title was annexed to land. 

10. A question was moved in parliament in 16 Cha. L re- Cro.Car.60l. 

€^ 11* 1 0ft 

specting the barony of Grey of Ruthyn, which was originally 
created by writ of summons. Lord Grey died, leaving a son and 
a daughter by one venter^ and a second son by another venter. 
The barony descended to the eldest son, who sat in parliament, 
and afterwards died without issue. The question was, whether 
the second son should inherit the barony, or the sister ; and the 
opinion of the judges was required; who resolved, that there Joam. Vol.IV. 
was not any posumo fratris of a dignity, but it should go to the s Term R. 213. 
younger son, who was hares natus ; and the sister was only heres 
factaj by the possession of her brother, of such things as were in 
demesne, but not of dignities ; whereof there could not be an 
acquisition of the possession. 

11. In the case of the barony of Fitzwalter in 1668, the same CoUios, 286. 
objection was made before the privy council : and the question 

being put to the two Chief Justices, and Lord Chief Baron 
Hale ; they all agreed that the half blood was no impediment to 
the descent of a dignity. 

12. When dignities by writ were first introduced, they were Abeyance of 
probably descendible, in default of males, to the eldest female ; '^ ^' 
in conformity to the rule then existing respecting the descent of 
baronies by tenure. But in course of time it became establish- 
ed, that where a person possessed of a dignity by writ died, 
leaving only daughters or sisters ; as the dignity was of an im- 
partible nature, it fell into a dormant state, and was said to be 

in suspence or abeyance. 

13. Lord Coke has stated a case in 23 Hen. 3. in these iliiit.i65t. 
words : — " Note, if the earldom of Chester descend to copar- Partitioni 18.' 
ceners, it shall be divided between them, as well as other lands. 

And the eldest shall not have this seigniory and earldom to her- 
self, entire, quod nota. Adjudged per totam curiam.*' And he 
makes the following observations on this case : — *' By this it ap- 
peareth that the earldom (that is, the possessions of the earldom,) 
shall be divided ; and that where there be more daughters than 
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one, the eldest shall not ha?e the dignity and power of the earl ; 
that is, to be a conntess. What then shall become of the dig- 
nity ? The answer is, that in that case, the King, who is sore- 
reign of honour and dignity, may, for the uncertainty, confer the 
dignity upon which of the daughters he please ; and this hath 
been the usage since the Conquest ; as is said." 

14. The aboFe obserrations of Lord Coke do not seem to be 
Bar. Vol. 1.44. wdl founded ; for it appears from Dngdale, that Ranulph Earl 

of Chester died in 16 Hen. 3. without issue, leaving four sisters, 
of whom the eldest, Maud, was married to David Earl of Hun- 
tingdon, brother to William King of Scotland, by whom she had 
a son John, sumamed Scotus, who succeeded Ranulph in the 
earldom of Chester ; but the reason was, that in the partition of 
the vast possessions of Ranulph, this John had for his part, his 
mother being dead, the whole county of Chester. 

16. The decision cited by Lord Coke must have taken place 
cm the death of the above named John in 1237, according to 
M. Paris, leaving four sisters : but it cannot be relied on as an 
authority; for it appears from Knyghton, c. 36., that this was a 
special and arbitrary exertion of the prerogative, by which the 
King, probably from jealousy of the great powers and regalities 
of the Earls of Chester, continuing in the presumptive heir to 
the crown of Scotland, not only took the dignity of the earldom 
into his own hands, but also all the lands appertaining to it ; 
making compensation to the four sisters of the last earl, in other 
lands, 
Dugd. Bar. 16. It appears to have been held, so late as in the reign of 

Vol. II. 245. Henry VL, that the eldest daughter had a superior claim to that 

of her sisters, to the dignity of their ancestor. But whatever 
might have been the old law, the doctrine laid down by Lord 
Coke was fully established in his time ; and it was soon after 
resolved by the judges and the House of Lords, that where a 
dignity is descendible to heirs general, and the person possessed 
of it dies, leaving only daughters or sisters, or co-heirs, it (alls 
into abeyance, or rather becomes vested in the Crown, during 
the continuance of the co-heirship. 

jouiJ^Voifiii. *'^' "^^^^ *^ *® ^^^ ^^ ^^ earldom of Oxford, a report was 
636. made to the House of Lords by Lord Chief Justice CreWe, that 

See Nich. Rep. _ "^ 

ofL'UePeer- he, with the Lord Chief Baron, Justices Doderidge, Yelverton, 
a|e^ ase, pp. ^^^ Baron Trovor, had considered the titles of the competitors 
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to the baronies of Bulbeck^ Sandford, and Badlesmere; and 
they certified that the same baronies descended to the general 
heirs of John, the fourth Earl of Oxford, who had issue, John, 
the fifth Earl of Oxford, and three daughters, one of them mar- 
ried to the Lord Latimer, another to Wingfield, and another to 
Knightley ; which John, the fifth Earl of Oxford, dying without 
issue, those baronies descended upon the daughters, as his sis- 
ters and heirs ; but these dignities being entire and not divida- 
ble, they became incapable of the same, otherwise than by gift 
from the Crown; and they in strictness of law reverted to and 
were in the disposition of King Henry VIIL 

The House of Lords certified to the King, that for the baronies, 
they were wholly in his Majesty's hand, to dispose of at his 
pleasure. 

18. The expression that baronies in abeyance are wholly in The Crown 
the disposal of the Crown, is too general ; for it is not in the the abeyance. 
power of the King to dispose of such baronies to a stranger. 

The Crown has only the prerogative of terminating the abeyance 
or suspension of a dignity^ by nominating any one of the coheirs 
to it : and such nomination operates, not as a new creation of a 
barony, but as a revival of the ancient one. For the nominee 
becomes entitled to the place and precedence of the ancient 
barony to which he is nominated. 

19. This prerogative does not however appear to have been of 
ancient date; for though Lord Coke, in the passage above cited, 
respecting the earldom of Chester, carries it up to the Conquest, 

€u was said: yet in his Reports he says, Camden told him, some 12 Rep. 112. 
held, that if a baron died having issue divers daughters, the 
King might confer the dignity on him who married any of 
them ; as had been done in divers cases, viz. in the case of Lord 
CromweU, who had issue divers daughters, and King Henry VL 
conferred the dignity upon Bourchier, who married the youngest 
daughter ; and he was called Lord Cromwell. The Crown has, 
however, exercised this prelK>gative in so many subsequent in- 
stances, that it cannot now be questioned. 

20. Robert Devereux, Earl of Essex, Viscount Hereford, and 
Lord Ferrers of Chartley, a barony descendible to heirs general, 
died without issue in 1646, leaving his two sisters his coheirs. 
In 1678 Sir Robert Shirley, grandson of Lady Frances, one of 
the sisters and coheirs of the said Earl of Essex, was summoned 
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to parliament, by writ, directed to Robert Shiriey de Ferrers, 
Chevalier. It was opened to the Hoose by the Lord Chancellor, 
how his lordship came in upon descent, so no introduction to 
be ; and he was placed upon the baron's bench, next below Lord 
Berkeley. 

21. In 1720 a writ of summons was issued to Hugh Fortescne, 
by the title of Hugh Fortescue de Clinton, Cheyalier. When 
he took his seat, the Lord Chancellor explained to the House 
his descent; how he was one of the heirs of Theophilus late 
Earl of Lincoln, and Baron Clinton, which barony was then m 
abeyance between Mr. Fortescue and Samuel RoUe, Esq. 

22. In 1763 a writ of summons was issued to Sir Francis 
Dash wood. Baronet, by the title of Lord Le Despencer; the 
Lord Chancellor informing the House of Lords that he was one 
of the heirs of Lady Mary Fane, in favour of whom and whose 
heirs King James I. had revived the ancient barony of Le De- 
spencer. Thereupon he was allowed to take his seat upon the 
upper part of the bench, next above Lord Abergavenny. 

23. The barony of Willoughby de Eresby fell into abeyance 
in the year 1779, by the death of Robert Bertie, Duke of An- 
caster, without issue, leaving Lady Priscilla Barbara Elizabeth, 
and Lady Georgiana Charlotte, his sisters and coheirs. In the 
following year his Majesty confirmed that barony to Lady Pris- 
cilla Barbara Elizabeth, then the wife of Peter Burrell, Esq. 
since created Lord Gwydir. 

24. When the King terminates the abeyance of a barony in 
favour of a commoner, he directs a writ of summons to be issued 
to him, by the style and title of the barony which is in abey- 
ance ; as in the cases of Lord Ferrers and Lord Le Despencer. 
Where the person in whose favour an abeyance is determined is 
already a peer, and has a higher dignity, there the King con- 
firms the barony to him by letters patent: and in the case of a 
female, the abeyance is also terminated by letters patent. 

26. Formerly it was the practice to confirm the barony to the 
coheir and his or her heirs ; but now it is more property to the 
heirs of his or her body : for no one can be heir of the body of 
the person in whose favour the abeyance is terminated, without 
being also lineally descended from the person first summoned. 

26. Where the abeyance of a barony is terminated by a writ 
of summons, difierent opinions have been entertained respecting 
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the extent of the operation of such a writ. Some eminent per- 
sons are said to have held, that where a barony is in abeyance 
between the descendants of two coheirs, and the King issues his 
writ of summons to one of the heirs of the body of one of the 
two heirsy the abeyance is thereby terminated, not only as to 
the person summoned, and the heirs of his or her body, but also 
as to all the heirs of the body of such original coheir. But the 
better opinion seems to be, that the effect of a writ of summons,, 
in a case of this kind, is only to terminate the abeyance^ as to 
the person summoned, and the heirs of his or her body ; and. 
that upon failure of heirs of the body of the person so sum- 
moned, the barony will again fall into abeyance, between the - 
remaining heir or heirs of the body of the original coheir, one of 
whose heirs was sosummoned, if any, and the heir or heirs of 
the body of the other coheir. 

27. This latter opinion is founded upon a principle of law, 
that possession does not affect the descent of a dignity ; and 
that a writ of summons to parliament by an ancient title (as the 
summons of the eldest son of a peer, in the lifetime of his father,, 
by the name of an ancient barony then vested in the father,) 
will not operate, so as to give any title by descent, collateral or 

liQeal, different from the course of descent of the ancient barony ; Vide Barony of 
and that he who claims a dignity must make himself heir to the 
person on whom the dignity was originally conferred ; not to 
the person who last enjoyed it. 

28. In consequence of the practice of terminating an abey- Cues of claims 
ance, several claims have lately been made to a coheirship in a 

barony : but the King has seldom terminated the abeyance in 
favour of one of the coheirs, without first referring the case to 
the House of Lords, in order to satisfy himself of the existence 
of the barony, and who the persons were between whom, it 
was in abeyance. 

29. In the year 1764, Norbome Berkeley petitioned the King Barony of 

. , , . , /rJ , , Botetourt, 

to be nommated to the ancient barony of Botetourt, created by nrinted case, 
writ in 33 Ed w. 1. directed to John Botetourt. This petition L^Pwaga 
having been referred to the House of Lords, it was there re- ^a«e, ^jppendir 
solved that the barony of Botetourt was in abeyance ; and that Journ. Vol. 
the petitioner was one of the coheirs of John Lord Botetourt. 

A wxit of summons was soon after directed to Mr. Berkeley, 
by the name of Norbome de Botetourt, Chevalier, who took his 

VOL. III. o 
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seat accordingly [on the barons' bench next after Lord Dacre, 
on the iSth April 1764^ and died in 1776 without issue, when 
the barony again fell into abeyance among the coheirs of John 
Lord Botetourt, who died in 9 Rich. II. On the 4th June 
1803| his Majesty Greo. III. was pleased to determine the abey«- 
ance in favour of Henry fifth Duke of Beaufort, son and heir of 
Elizabeth who died in 1799, sister and heiress of Noiiwme the 
last Lord Botetourt, by Charles Noel, fourth Duke of Beaufort ; 
and it deTolved, on his Grace's death in 1803» on Henry Charles 
the present Duke of Beaufort and Baron Botetourt.] 

Ho^ff ^' '^ ^^^' ^^^ ^^^^ On&a Griffin petitioned his Majesty 

Waidea, print- to be nominated to the barony of Howard of Walden, created by 

writ of summons in 39 Eliz. directed to Lord Thomas Howard, 
second son of the Duke of Norfolk, the petitioner being one of 
the coheirs of the said Lord Thomas Howard. 

The House of Lords resolved that the barony of Howard of 

Walden was in abeyance, and that the petitioner was one of 

the coheirs of James the then last Lord Howard of Walden« 

Soon after which Sir John Griffin Griffin was summoned to 

parliament by writ, as Lord Howard of Walden. 

Baiony of 3.1. Lady Henry Fitzgerald petitioned his Majesty in 1 805 to 

case. be nominated to the barony of Roos, as one of the coheirs of 

caM. Appenlx, Robert de Ros or Roos, who was summoned to pariiament in 

^91. 400. ' 49 Henry 3. The House of Lords resolved that Sir Thomas 

Windsor Hunloke, George Earl of Essex,- and the petitioner, 
were the cdieirs of Robert de Ros ; and that the barony which 
was vested in the said Robert de Ros remained in abeyance be- 
tween the said SirT. W. Hunloke, George Earl of Essex, and 
Lady Henry Fitzgerald : soon after which his Majesty confirmed 
the barony to Lady Henry Fitzgerald. 
z!J^h! Printed • 32. la 1807, Sir Cecil Bishop petitioned the King to be 
caie. nominated to the barony of Zouch of Harringworth, it being a 

barony by writ, as appeared from several writs of summons of a 

date anterior to the 1 1 Rich. 2. in which year it was well known 

that the first instance of creating a baron by patent took place. 

24th April, The House of Lords resolved that the barony of Zouch of Har* 

*«^- ringworth wasa barony created by writ int^mgnof KingKd- 

ward IL and therefore descendible to heirs general ; and that the 
said barony fell into abeyance, upon the death of Edward the 
last Lord Zouch, b^ween Zouch Tate his gprandson, being the 
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son and heir of Elizabeth his eldest daughter, and Mary, wife of 
William Connard, Esq. his youngest daughter, which said 
Elizabeth and Mary were the only daughters of the said lord. 
That the petitioner and certain other persons were the coheirs of 
the said last Lord Zouch, together with the heir or heirs of .the 
body of the said Mary, the youngest daughter of the said last 
Lord Zouch : if the said Mary had any heir or heirs of her body 
then in existence ; and if she had left none, such were the sole 
coheirs of the said last Lord Zouch. That the said barony was 
in abeyance among the said coheirs, and consequently was at his 
Majesty's disposal* (a) 

33. In all cases of abeyance of dignities, whenever the coheir- Where only 

one heir, the 

ship determines by the death of all the daughters or sisters but abeyance 

one, or by the extinction of all the descendants of such daugh- ^™^'^^^* 

tens or sisters but one, by which there remains only one heir to 

the dignity, the abeyance is termmated, and the person who is 

the sole heir becomes entitled to the dignity. For although it 

was held by some, that in the case of the earldom of Oxford, the Ante s. I7. 

Judges had given their opinions that by the descent of a barony 

upon coheirs, it became so completely vested in the Crown, that 

no person could afterwards acquire a right to it, without -a grant 

from the Crown ; yet it was soon after settled, that where the 

coheirship ceased, and there remained only one heir, such sole 

heir became entitled to it, as a matter of right, and not of favour, 

from the Crown. 

34. Sir Robert Ogle was summoned to parliament 4 Edw. 4. Barony of Ogle, 
and the title descended toCuthbert Ogle, who was summoned to vol ii. 363. 
parliament 5 Eliz. and died in 39 Eliz. leaving two daughters 

his heirs — Joan, married to Edward Talbot, a younger brother 
to the Earl of Shrewsbury, who died without issue ; and Cathe- 
rine, married to Sir Charles Cavendish, of Welbeck. Catherine 
having survived her sister, and being sole heir to the barony of 
Ogle, obtained special letters patent, 4 Car. 1. declaring her to 
be Baroness Ogle of Ogle, in the county of Northumberland, 
to her and her heirs for ever; a copy of which is given by 
Collins. P. 412. 

35. In this case the confirmation might have been a matter of 
favour ; and, indeed, an opinion seems to have prevailed during 

(«) Sir C«H1 Bishop hai been wmmMied to thi» buony.— IVoM by Mr, CruUt. 

o 2 
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the reign of King Charles II. that where a dignity fell into 
abeyance, it was in the power of the Crown to extinguish it. 
This appears from the letters patent by which the barony of 
Lucas of Crudwell was granted to the Countess of Kent ; in 
which there is a proviso, '' That if there shall be more persons 
than one, who shall be coheirs of her body by the said Earl of 
Kent, whereby the King's Majesty, his heirs or successors, might 
declare which of them he pleases to haye and enjoy the said 
honour, title, and dignity, or might hold the same in suspense, 
or extinguiih the same, at his and their pleasures ; that 
nevertheless the said honour, title, and dignity, shall not be 
held in suspense, or extinguished, but shall go to and be held 
and enjoyed," &c. 

36. But the doctrine, that where a dignity fell into abeyance^ 

•it might be extinguished by the Crown, appears to have been 

fully disproved in the following case ; in which it was determined 

cr^^l- ^y ^^^ House of Lords, after great deUberation, and assented to 

lins,306.s. p. by the Crown, that where a dignity falls into abeyance between 

coheirs, whenever there is a determination of the coheirship, by 
the death of aU the coheirs except one, such one heir becomes 
entitled to the dignity, as a matter of right 

wui"^ hb ^'^' '^ ^^^** ^*^ Richard Verney, Knight, claimed the baiony 

de Broke. of Broke, as lineal heir to Sir Robert Willoughby, who was sum* 

Skio.Rep. moued to parliament 7 Henry 7. the writ being directed, 

Roberto Willoughby de Broke, Chevalier; to whom succeeded 
Sir Robert Willoughby, who was summoned to parliament by 
the same title, and sat accordingly, temp. Henry VIIL From 
him the barony descended to Lady Elizabeth Greville (she bar- 
ing survived her two sisters, who died without issue), from whom 
it descended to her grandchild and heir. Sir Foulk .Greville, 
Knight (who was created Lord Broke, to him and his heirs male); 
but who dying without issue, the barony descended to Margaret 
Lady Verney, the petitioner's grandmother. 

The Attorney-General argued against this claim, ist. that a 
summons by writ did not create an estate in fee ; for that 
anciently several had been so summoned, and yet their sons had 
never been summoned after them : nay, sometimes the very per- 
son first summoned had afterwards been omitted to be summon- 
ed. But he did not design to urge that any farther : but chiefly 
insisted, that even in the time of King Henry YII. when Sir 
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Robert Willbughby was first summoned, it was not considered 
as an estate in fee ; urging Latimer's case, and, of later times, 
Abergavenny's case, and Paget's. 2d. That if it did descend, 
it was extinguished in the coheirs of Lady Margaret Greville ; 
urging the Earl of Oxford's case. 

The counsel for the petitioner replied, that, as to the baronies 
of Latimer and Abergavenny, those honours followed the entail 
of the lands, as baronies by tenure. As to the resolutions in the 
Earl of Oxford's case, touching the baronies of Bulbeck, Sand- 
ford, and Badlesmere, that they were in his Majesty's disposi- 
tion ; they allowed that the King might dispose of them to which 
of the coheirs he pleased, during the coptu'cenership ; but not to 
a stranger, nor to the heir male collateral, who had no right 
thereto, so long as there were heirs general. 

The House of Lords resolved, that the petitioner had no right 
to a summons to parliament. 

A committee was appointed to draw up a report to the King 
.pursuant to the said resolution, since the chief reason for reject- 
ing the said claim seemed to be, that the said barony was for 
some time lodged in coheirs ; and that therefore it was in his 
Majesty's power to hold the same in suspense or abeyance, or to 
extinguish the same. 

38. The committee was adjourned before any report was made. 
But in the. interim several peers, as the Earls of Lindsey, 
Thanet, Sussex, and Abingdon, the Lord Delawarre, &c. who 
had baronies by writ in them (some whereof had at that time 
only daughters), looking upon themselves concerned from what 
was mentioned at the committee in relation to the descent of such Joum. Vol. 
baronies on coheirs, moved the house that a day might be ap- 552.' 
pointed to consider of what had been mentioned by some lords 
on that day in relation to the descent of baronies by writ : and a 
day was appointed accordingly. In pursuance whereof the lords 
who interested themselves therein were heard by their counsel, 
Mr. Finch and Sir Thomas Powis ; and it was then ordered, that 
the King^s Attorney-General should be likewise heard touching 
the said matter. 

The Attorney-General argued for the King against the descent 
of baronies by writ ; and the counsel for the Lords replied, and 
produced precedents, which being collected by Mr. King, Lan- 
caster herald, were printed on that occasion. 
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This printed paper is intitaled, " Baronies by writ devolving 
upon coheirs, enjoyed by, or conferred upon, the person or issue 
of the surviving coheir, where such person or issue become sole 
heir to the barony." It contains the cases of Lord St John of 
Basing, Lord St. Amand, Lord Roos, Lord Bardolph, Lord 
Coniers, Vipount Lord of Westmerland, Lord Ogle, and . Lord 
Clifford ; and concludes with the following observations : — ** If 
a barony in fee once suspended, or put in abeyance, by falling 
upon coheirs, cannot be taken up again without some instrument 
from the King to revive it, then if a baron in fee should die 
leaving two daughters, and a brother, though one of the daugh- 
ters should die ever so soon after the death of her father, yet the 
other daughter could not have the title, but at the King's plea- 
sure. And if both the daughters should die without issue, their 
fathei'^s brother will not be a peer, but at the pleasure of the 
King : nay, if such a baron should die leaving two daughters and 
his widow with child of a son, upon the death of such baron, the 
title will be suspended till the son is bom ; and according to 
this rule the son will not be a baron, but at the King's pleasure, 
because the title was once suspended. 

** The suspension in case of coheirs doth not arise from any 
incapacity either in the blood, or in the persons, of the coheirs : 
but only because both cannot take the barony at once. * And 
neither of them in law is preferred before the oth^r : therefore of 
necessity the title in such a case remains in abeyance or suspense, 
until it be either fixed in one by the King, whilst there are seve- 
ral coheirs in being, or else until it is fixed in one by the law, 
upon her or her issue's becoming the survivor ; for when the only 
reason for suspension is removed, the survivor hath the same 
right as if she at first had been the sole heir. The contrary opi- 
nion to this doth tend to the extinguishment of titles of honour, 
in such cases as may and will frequently happen ; and accord- 
ing to this it may often be in the King's pleasure to exclude 
the male descendants of barons in fee from sitting in parlia- 
ment, if in the elder brother's line the title of honour should 
be ever suspended for the shortest time, by more than one 
daughter." 

The House ordered that the heralds should be heard as to the 
said precedents, who were accordingly heard at the bar, in rela- 



'litk XXVI. Dignities. Ck. III. s. 38—39. 199 

tion to the descent of baronies by writ And Sir Thomas St. 
Georgey garter, made several objections to the said printed prece* 
dents ; upon which Mr. King was called to prove the same, who 
justified them by the books and records of the heralds' office. 
An authentic copy of the King's recognition of the barony of 
Ogle in 4 Cha. I. being, read- at the bar; and the matter being 
reported 'by the lord keeper; the question was put, '^ Whether Joum. Vol. 
if a pereon summoned to parliament by writ, and sitting, die, 
leaving issue two or more daughters, who all die, one of them 
only leaving issue, such issue baa a right to demand a summons 
to parliament ;" — and it was resolved in the affirmative. 

39. The principal objection, touching the extinguishment of Jouro. Vol. 
the barony of Broke, by reason of its descending to coheirs, 67 1. 
being removed. Sir Riehaord Verney claimed the barony of Wil- 
loughby do Broke, as the sole heir of Sir Robert WiUoughby de 
Broke. 

Sir Thomas Powis, as his counsel, read a list of those peers 
who had baronies by writ in- them, included under higher titles; 
and-.also a list-of those lords who then sat in the House by viriue 
only of original writs of summons, and by descent from baronies 
in fee ; and a list of several noble ladies, who had then such ba- 
fonies in them, some of whom had been declared baronesses in 
parliament c and insinuated to the Lords, that while be was ar- 
guing one peer into the House, the King's counsel were arguing 
several noble dukes and earls out of their baronies, and several 
aittmg barons out of the Houae. For, if a summons by writ was 
not an estate in fee, and descendible, then might the King 
choose whether he would summon those barons any more to par- 
liament^ after the conclusion of the pveseal parliament ; and so 
by that means would subject the peerage to great uncertainties, 
and destroy all their resolutions and judgments touching the 
descent of such baronies. 

The King's counsel urged several instances of ancient times 
against the descent of such baronies, and argued against the 
opemtion of the writ ; and that in this case it did not appear but 
that the first foundation of the honour might have been by 
patent, or for life, or in tail male ; and vouched Bromflete's case. 
He farther insisted, that the descent of the barony to coheirs did Ante, c. i. 
merge or extinguish it, or make it revert tp the Crown ; and that 
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it was in abeyance, by which means it was left to the clutches of 
the law, so as not to be taken out from thence, by any person 
whatsoever, otherwise than by a new creation. 

The petitioner's counsel replied, that the honour could not be 
by patent, nor by writ, with a limitation to the heirs male : for 
that there was issue male from each of the two Sir Robert Wil- 
loughbys, who yet were not barons ; insisting upon the right of 
the peerage in general ; and that, upon the true construction, the 
title was Willoughby of Broke. 

After long debate, it was resolved that Sir Richard Vemey 
had a right to a writ of summons to parliament, by the title of 
Lord Willoughby of Broke. 

A writ of summons was accordingly issued to him ; and he 
was seated in the House of Peers by descent, without ceremony, 
in the ancient place of his ancestor Sir Robert Willoughby, next 
above Lord Eure. 

40. Since this determination, several claims have been made 
to baronies which had been in abeyance, upon the ground that 
the abeyance was determined : and that the claimant was, by the 
failure of heirs of the other coheirs, become the sole heir to the 
barony. 

41. Catherine Bokenham claimed, in 1717, the barony of 
Berners, which had fallen into abeyance, as sole heir of Sir 
John Bourchier, Lord Berners, the abeyance being then termi- 
nated. 

' The petition was referred by his Majesty to the House of 
Lords. Lord Clarendon reported from the Committee of Privi- 
leges, that search had been made so far back as the reign of Ed- 
ward HL, whether any patent had been granted for creating Sir 
John Bourchier a baron, but none could be found : that there 
was produced a writ of summons to parliament in 33 Hen. 6., 
directed Johanni Bourchier de Berners^ along with several other 
writs directed to him, and also several writs directed to his grand- 
son and heir. 

That the committee had inspected the Journals of the House 
in the reign of Henry VIIL, and found the name of Lord Ber- 
ners entered therein as present several days. 

That it appeared to the committee that the petitioner was (by 
the death of her brothers and sisters without issue) become sole 
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heir of Sir John Bourchier, knight, first Lord Berners, and was 
lineally descended from him. 

The House resolved that the said Catherine Bokenham had a 
right to the said barony of Bemers. 

42. In 1794, Mr. Trefasis claimed the barony of Clinton, as Barony of 
sole heir to Edward Lord Clinton, who was seised of the said Printedcaae. 
barony in 4 & 6 Phil, and Mary, which had fallen into abeyance 

in 1692, between Lady Catherine Booth, Lady Arabella Rolle, 

and Lady Margaret Boscawen; that in 1717 the line of Lady 

Catherine Booth failed ; that in 1720 the King had terminated 

the abeyance between the heirs of Lady Arabella Rolle and Aiite,s.2i. 

Lady Margaret Boscawen by granting a writ of summons to 

Mr. Fortescue, the heir of Lady Margaret Boscawen ; and that 

by the extinction of the line of Lady Margaret Boscawen, the 

abeyance determined, and Mr. Trefusis, who was the sole heir of 

Lady Arabella Rolle, became entitled to the barony. 

The House resolved that the petitioner had made out his claim 20th Febmaiy, ' 
to the title, honour and dignity of Baron Clinton ; and a writ of ^^^^' 
summons was issued to him accordingly. 

43. In 1798, the Marquis of Carmarthen claimed the barony Baro&yof 
of Conyers, created by writ of summons to William Conyers in ^?^^' 

Jl Fintoci case. 

1 Hen. 8. which had fallen into abeyance m 1567, by the death 
of John Lord Conyers, leaving three daughters and no issue 
male : but the abeyance terminated in 1664, by the extinction 
of the line of two of the daughters ; and Conyers D'Arcy, the 
heir of the third daughter, took his seat in the House of Lords as 
Lord Conyers, to whom the petitioner was sole heir. 

The House of Lords resolved that the petitioner had made out 
his claim to the title, honour, and dignity, of Baron Conyers. 

44. Sir John Griffin Griffin, in whose favour the abeyance of Barony of 
the barony of Howard of Walden was terminated in 1784, having wiSdel**^ 
died without issue : and there being a complete failure of heirs Printed case, 
of the coheir under whom he derived ; the barony was claimed in Ante] a. 30. 
1807 by C. A. Ellis, an infant, as the sole heir of the other co- 
heir, being the heir of the last Earl of Bristol. The Committee 

of Privileges resolved that the petitioner had made out his 
claim. 

45. Francis Earl Moira claimed in 1809 the barony of Hast- 
ings, stating that he was the sole heir general of William the 
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first baron of Hastings, who was called to parliament by writ of 

summons in 1 Edw. 4. ; and the Attorney-General (Sir V. Gibba) 

having rejiort^d in his favour, he had a writ of summons by that 

title, and was seated accordingly. 

Attainder'of 46. It has been held by the House of hotd^, in a modem ease^ 

hein does Dot' that where abaroBy was in abeyance between two perscma, the 

ab^jZ^.^^ attainder of one of them for high treason did not terminate the 

abeyanoe> and give to the other a right to the barony* • 
Barony of 47. Thomas Stapl^ton, of Carleton, in the county «f Yoik, 

^^jT'^^ Esq4 claimed the barony of Beaumont ; and stated, that Henry 
See also Nich. de BeaumonI was summoned to parliament in the aeoond, third, 
case, note, p!l3. fourth, and several other years of the reign of Edwavd 11., and 

sat in parliament That the barony of Beaumont descended to 
William Lord Beaamont, who died 24 Hen. 7. without childran, 
leaving an only sister Joan. That the said Joan married John 
Lord Lovell ; and kad issue a son who died without iasue, • and 
two daughters : Joan, who married Sir BiyanvStapleton, to whom 
the claimant waa heir at law ; and Frideswidey who married Sir 
Edward Norris. That Frideswide had two sons. Sir John Norns, 
who died without issue ; and Henry Norris, who was attamted 
of high treason in 27 Hen. 8., and from whom the Earl of 
Abingdon was Ubeally descended^ and was his heir. That, upon 
the death of Sir John Norris without issue» the abeyance in the 
barony of Beaumont ceatsed ;«'and the whole right and claim to 
the same vested in the heirs of Joan the eldest sister. That^the 
petitioner was the heir general of Henry de Beaumont^ who was 
first summoned to parliament; and therefore apprehended, and 
was advised that he had a legal claim to the said barony. 

This petition was referred to the Attorney-General (Sir John 
Scott)^ who reported-^'^ That an important question arose, 
whether by the attainder of Henry Norris, the abeyanoe was de- 
termined, and the heirs of the eldest sister exclusively entitled 
by descent to the barony of Beaumont, by reason of the inca- 
pacity of Henry Norris% heirs thereby created, to claim through 
him. Upon this point he humbly certified to his Majesty, that 
he had not been able to find any satisfactory determination ; 
and, inasmuch as this point materially affected his Majesty's 
royal prerogative, and the principles of law, with respect to the 
descent of honours and dignities, he humbly presumed to 
submit to his Majesty, that, before any act was done pursuant 
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to the prayer of the petition, it might be fitting to refer the whole 
matter of the petition to the House of Peers." 

The petition having been referred accordingly, it was con- 
tended by Mr. Stapleton's counsel, that the coheirship was de- 
determined by the attainder ; and that the dase of Charleton 
Lord Powis was in point. ... 

In that case. Lord Powis died seised of the barony of Powis, Collins, 398. 
which was created by writ, leaving two daughters ; Joan married 
to Sir John Grey, and Joyce married to Lord Tiptoft. Joyce left 
issue a son, John Lord Tiptoft, who was created Earl of Wor- 
cester, and was attainted of high treason, and executed 10 Edw. 
IV. Joan had issue a son Henry, who left issue a soii Richard, 
who left issue a son John. Neither Henry nor Richard were 
ever summoned to parUament: but John, who was ten yeaiB 
old when th(i Earl of Worcester was attainted, was summoned 
to parliament 22 Edw. 4., by the title of John de Grey de Powis. 
And^ in this case, it could not be said that John de Grey had 
the barony by favour of the Crown ; because he was summoned 
to the first parliament which was holden after the attainder of 
the Earl of Worcester, and his attaining bis age of twenty-one 
years ; when it could not be supposed be had done any service to 
his King and country, to merit such a favour. ■ 

The Lords referred a question of law to the Judgesy viz. 
^^ Whether, supposing the claimant to have proved himself one 
of the coheirs of the body of Henry de Beaumont; and sup- 
posing a barony to have been created in the said Henry and the 
heirs of his body, the claimant was then entitled of right to 
such barony, according to the state of the pedigree last delivered 
in on his part.'' 

On the 26th day of June 1795, the Lord Chief Justice of the 
Common Pleas (Eyre) delivered the following opinion of the 
judges on this point, after stating the question in the precise 
form in which it appears above, (a) 

^' My Lords, the Attorney-General, on the part of the Crown, 
summed up his objections to the claim in a very few words. 
He said, he opposed the claim on this single point, that the 
claimant Mr. Stapleton was not the heir of Henry de Beaumont ; 

(a) From a manuscript in his own handwriting, for the use of which I am indebted 
to the kindness of Sir lliomas Plumer, M. K. Note by Mr. Cruite. 
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that it was not enough that he might be a part, a moiety for in- 
stance, of the heir ; that he must have the complete character 
in him. Your Lordships' question supposes Mr. Stapleton to 
have sufficiently made out his pedigree, and that he is to be 
taken to be one of the coheirs. 

'' Coheirs derive to themselves title to the inheritance of their 
. ancestor by descent ; they are heirs to the ancestor. Our books, 
in particular Sir Edward Coke's comment on Littleton, section 
of Coparceners, point out the manner in which they claim. They 
are altogether unus hiores, unum corpus ; their heirship is unitas 
juris: the whole body of the coheirs, however numerous, must 
unite to constitute the heir. 

** To illustrate this doctrine. Sir Edward Coke puts the case 
of the inheritance of coheirs, sued for in our courts; he says, 
they must all join in a practpe, for they all make but one heir. 
He puts another case of coheirs, claiming to take under a 
limitation to the right heirs of A. ; and he states the law to be, 
that one of the coheirs standing alone cannot take any thing, 
for he is not the right heir of A. The case, as he puts it, is a 
particular one; and, in its circumstances, approaches towards 
the case now under consideration. But I choose to disentancrle 
it, in this part of ihe argument, of those circumstances ; and 
state it simply as an authority, that one coheir does not come 
within the description of heir, and cannot claim as heir. . 

'' Coheirs hold in coparcenary : they are called coparceners, 
because they participate in one inheritance, derived to them 
by one title. Though they participate, our books say, no man 
doth know his part in severalty: they therefore occupy that 
which is capable of occupation, in common. But though no one 
knows his part in severalty, yet each man's quantity of interest 
in the whole inheritance is well known : for instance, if he is one 
of two coheirs, he is entitled to a moiety ; if one of three, to a 
third, and so on ; and if the subject of the inheritance is in its na- 
ture partible, lands for instance, he may sue his writ of partition, 
and make division of the subject into moieties, thirds. See as the 
case shall.be. And, when that is done, instead of participating 
in one inheritance, each coparcener takes the part allotted to 
him in severalty. He then loses his character of coparcener, and 
becomes sole owner of the part allotted to him : but it must be 
remembered, that the effect and operation of this partition par- 
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saes the nature of his original right in the whole inheritance ; he 
has still but a part of it, though he holds it in a different maa- 
ner. This operation of partition is, of necessity, confined to 
inheritances, the subject of which is in its nature partible ; it 
applies not to inheritances in their nature impartible. Coheirs 
must, therefore, continue to hold such inheritances for ever, in 
the same manner as they held partible inheritances before parti^ 
tion ; with this difference only, that the law has provided certain 
means, adapted to the nature of some impartible inheritances, for 
enabling coheirs to hold them in coparcenary, with benefit and 
advantage to the whole body of the coheirs; and with due regard 
to the quantity of interest each of the coheirs may claim in the 
inheritance. 

** Thus the coheirs of an advowson present by turns; and the 
castle goes to the elder coheir, she making compensation to the 
others; and other instances might be mentioned. 

'^ A peerage is a most transcendent honour and dignity : but 
it is still in the eye of the law an inheritance, and it will descend 
to coheirs in the same manner as other hereditaments do descend. 
The title of the coheirs of a barony is that of unm hares, unum 
corpus; it is unitas juris: they must take it, and it must vest in 
them, as the heir of the ancestor. This inheritance stands at 
the head of the class of inheritances, in their nature impartible. 
But it is an inheritance of such a nature, pitxlucing fruits of dig'- 
nity and of public duty, individual and incommunicable by any 
of the common means which the law has provided for the enjoy*- 
ment of impartible inheritances ; that when it happens to vest in 
coheirs, it necessarily falls into a dormant state. No single c6- • 
heir can assert a claim to it, for such a claim would be contrary 
to his interest: he does but participate in the inheritance ; he can 
therefore sustain no claim to the whole of it. And this inherit- 
ance is so singularly circumstanced, that even the whole body of 
the coheirs can assert no claim to it, because they are incapable 
of possessing, or in any manner of enjoying it. 

'* When this inheritance is in this dormant state, it is said to 
be in abeyance ; not in abeyance in the ordinary sense of the 
term, as was observed by Mr. Attorney-General, in which it is 
applied to an estate in fee simple or freehold in suspense, float- 
ing, fixing no where, and vesting in no one : but it simply de^ 
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in a great degree coUateral to the title by inheritance. The 
pfcrogatiTe is only restricted to issue the writ of sammons to one 
of the perMHis who has part or share in that title : the interpo- 
sition of the prerogative is, as I have before observed, sat jurisy 
entmsted to the Crown, in oider to qnalify the necessary conse- 
qnences of the law of descent to ooheiis, as applied to the inhe- 
ritance of a barony ; and, I apprehend, it proceeds upon the 
ground of the law being as I have stated it to be. It was with 
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great ability, and very ingeniously, turned by the counsel for the 
claimant, and used to qualify the law of descents itself, instead 
of the effects of the law. It was not denied that in geiieral many 
coheirs make but one heir : but it was said, that this would be 
an inconvenient and an absurd doctrine, as applied to a barony. 
That the coheirs of a barony were all of the blood of the ancestor, 
and must all be capable of the honour, and sitting in the «eat of 
the anoestor; inasmuch as the King, by his prerogative, could 
prefer any one of the coheirs, and place hkn in the seat of the 
ancestor : that there were, therefore, in the coheirs pf a barony> a 
plurality of perscms, all capable of suooeedi^ to the dignity ; and 
that they were therefore, in effect, a plurality of heirs. Upon 
this they proceeded to erect their fabric. 

" A barony, say they, falls into abeyance only because there 
is a plurality of heirs capable of taking the peerage; and the 
law knows not how to select one from amongst them. But this 
is the oiEce of the pater patria, entrusted to the Crown so long 
as the necessity exists ; and the necessity exists so long as the 
plurality exists. That as the law abhors abeyance^ the moment 
the plurality of persons capable of sustaining the dignity is by 
any means removed, and only one of the coheirs thus capable of 
sustaining the dignity is left, the barony is no longer in abey- 
ance; the Crown no longer finds any thing upon whioh the 
prerogative can act : and, if the barony is neither in abeyance 
nor extinct, it must vest in the single coheir, who is thus left 
without a competitor. If they had built upon solid foundations, 
it might have been necessary to have gone further into this case, 
in order to see whether the plurality they speak of has been re- 
moved ; and • to have examined with care the actual situation of 
the other branch of this noble family, the Norris branch ; to have 
considered it as it stood on the death of Sir John Norris without 
issue, which is the moment when the sole right of this barony ia 
supposed to have vested in the ancestor of the claimant ; the 
situation of the Norris branch, after the act of parliament had 
passed for the restoring the issue of Henry Norris in blood ; and 
the possible situation of the Norris branch, supposing the issue 
of Heniy- (who was attainted) hereafter to fail, and the issue of 
^his sisters to continue. Out of this examination, many questions 
of grave and weighty consideration would arise ; and they would 
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require more time for a satisfactory discussion of them than at 
this period of the sessions of parliament could probably have 
been spared. 

'^Your Lordships might possibly entertain a doubt with re* 
gard to these questions, as well as to another question ; namely, 
whether the title to a barony can survive, when it is become 
impossible that all the component parts of it can vest in one 
person. Your Lordships may entertain a doubt^ whether, as ta 
questions of this nature, there are the proper parties before you, 
whom these questions do, in point of inheritance, concern. 

** But, my Lords, upon the best consideration we could give 
to the case now in judgment, we humbly offer it to your Lord- 
ships, as our clear opinion, that the argument in support of the 
plaintiff's title is fallacious ; and he being but a coheir, his claim 
to be solely entitled to this barony, as it has been made for him, 
is unfounded. 

** My Lords, the nature of the prei*ogative right infers no capa- 
city in the coheir. The prerogative is, on the contrary, a pro- 
vision for the incapacity of the coheir. There is. no plurality of 
persons capable : the plurality is of persons incapable, either 
standing alone or even uniting. The abeyance is not produced, 
by the law not knowing how to select from among capable 
persons : the abeyance is, because there is no one capable, and 
also because all are incapable. Abeyance cannot determine by 
the removal of a plurality of persons capable, because such a 
plurality never existed : abeyance determines by uniting all the 
detached parts of the title in one, and by that means restoring 
to the title activity and capacity to be possessed and enjoyed« 
And unless the claimant could make out that the effect of the 
actual situation of the other coheir at the period he has chosen 
to fix upon, namely, the death of Sir John Norris without issue, 
was such, that all the component parts of the title of heirship 
did unite in this claimant, he can never take this barony out of 
abeyance by his own strength, or sustain a claim to be solely 
entitled to it. This is the ground upon which the Attorney- 
General stood, and we apprehend he has sustained it 

^* In this case we have not derived much assistance from 
authorities or precedents. The case of the barony of Powis was 
mentioned, and seemed to approach this. We must call that 
case to the consideration of your Lordships from your Journals, 
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not being informed of the particular ground of law on which it 
proceeded. I will mention one case from Coke upon Littleton. 
Supposing this barony not to be extinct (concerning which we 
are not called upon to deliver any opinion), and the present 
claimant be a coheir, let the situation of the other coheir be 
whatever the counsel for the claimant would wish it to be (except 
that there is no failure of i^ue naturaliter), the effect of which 
might be, that the title of that coheir would run upwards to the 
common ancestor, and from thence fall down in the course of 
the descent of the Stapleton line, and unite with their title 
in the person of the claimant ; I conceive that one of the 
cases mentioned by Sir Edward Coke, and upon which the 
claimant's counsel relied for another purpose, proves, that the 
claimant cannot make title to the whole inheritance. Sir Edward 
Coke, on the authority of Fleta, says, if a man be seised of lands 
in fee, and has issue two daughters, and one of the daughters 
is attainted of felony; the father dies, both daughters being 
alive ; the one moiety shall descend to the one daughter, and 
the other shall escheat. It was argued on the part of the claim- 
ant, that though one coheir could not make himself complete 
heir, to take under a limitation in the case of descent, the law 
was more favourable to coheirs. And it is so ; but let the extent 
of the favour be marked : in the case put, the law pays attention 
to the real interest of the coheir, and gives it effect by allowing, 
in the case of two coheirs and one attainted, where the attainder 
prevented the lands from descending in coparcenary,^ that part 
of the inheritance, which fairly belonged to the other coheir, to 
descend upon her, in the determinate form of an undivided 
moiety ; which proves that she remained in the contemplation 
of the law but a coheir, entitled only to participate in the in- 
heritance, as she would have done, if her sister had not been 
attainted: and the utmost favour that could be found was to 
give her the benefit of that participation in the only way in 
which she could take it ; for, according to the case of Reading 
V. Royston, reported by Mr. Serjeant Salkeld, page 242, there 
can be no such descent as the descent of a moiety to one copar^ 
cener as heir. Which affirms the general rule of law upon which 
the whole argument rests, that the title of coheirs must, in some 
manner or other, unite, in order to entitle any one coheir to 
claim as heir to the ancestor. 

VOL. III. p 
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'^I forbear troubling your Lordships fartber. The answer, 
which the Judges sabmit to your 'Lordships, is, that supposiDg 
the elaimaot to have proved himself to be one of the coheirs of 
the barony of Beaumont, he is not entitled of right to such 
barony, according to the state of the pedigree last deli?ered on 
his part." 
•26 June, 1796. j,,^ jj^,^ ^f j^^j^ resolvcd and adjudged, '* that it did not 

appear that the petitioner was then entitled to the honour, tide, 
and dignity, of Baron Beaumont.* 

D^m??^^ 48. Mr. Stapleton presented another petition to his Majesty, 

1796. representing, that having established by evidence that he was 

the sole heir of Joan, Lady Stapleton, and one of the coheirs of 
Henry first Baron Beaumont : and that, though not ezclusivdy 
entitled to the said barony, he had proved himself to be one of 
the rightful heirs of the said barony ; but the said barony being 
in abeyance, the same was in his Majesty's disposal : the petition- 
er therefore prayed, that his Majesty would be gracioudy pleased 
to declare, allow, and confirm to him and his heirs the said barony 
of Beaumont. This petition was also referred to the Attomey- 

i3March,i798. General, and afterwards to the House of Lords; where it was 

resolved by the Committee of Privileges, that the barony of 
Beaumont was vested in William Viscount Beaumont, by de- 
scent from his father, John Lord Beaumont (who was summoned 
to and sat in parliament 1 1 Henry 6.) as a barony in fee : that 
the said barony remained in abeyance between the coheirs of 
the said William, descended from his sister Joan ; and that the 
petitioner was one of those coheirs, (a) 

Descent of be- 49. With respect to baronies created by writs of summons to 

- roDies created 

by wriu to the the eldest sons of peers, by the name of baronies vested in their 
eMMtsoMo fathers, it has been determined that they are hereditary in the 

blood of the persons so summoned, and descendible to their 
heirs ; therefore, that where the eldest son of a peer is called up 
to the House of Lords by writ, and takes his seat, and dies in 
the lifetime of his father, the dignity will descend to his son. 

(a) Notwithstanding the respect which is justly due to the very learned opinion of the 
judges in this case, yet it may be observed that, as the doctrine of abeyance was ori> 
ginally foandod on the impartible or indiviaiUe nature of a dignity, and as all power of 
inheriting the barony of Beaumont, by one of the cohein, is destroyed by Ihe attainder, 
by which Mr. Stapleton is become the only person capable of enjoying it, he must be 

■ 

allowed to have a stronger claim on the Crown for a confirmation of the dignity, than 
perhaps ever existed in a coheir to a barony. Note by Mr. Crtiue. 
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60. The barony of Clifford of Launsbui^ was granted hy let- Buonjof ciir- 
ters patent to the Earl of Cork and the heirs male of his body. burg. """ 
Afterwards he was created Earl of Burlington. Charles, bis i.°vu' iX°'*«o 
eldeBt soDy was called up to parliament by the title of Lord Clif- 
ford of Launsburgy in his father's lifetime ; and having taken his 
seat under that writ^ died, leaving a son, who, in 1694, claimed 
to be entitled to the said barony to which his father had been 
called, living bis grandfather. 

ana F* 

** The Lord President reported from the Lords' Committee of 
Privileges, to whom it was referred to consider, whether, if a 
lord, called by writ into the father's barony, shall happen to die 
in the lifetime of his father, the son of that lord so called be a 
peer, and hath right to demand his writ of summons ? That their 
Lordships find no precedent in this case." 

*^ A debate arising, whether Charles Lord Clifford, (son and 
heir of Charles late Lord Clifford, of Launsburg, deceased,) who 
was called by writ to parliament in the lifetime of his father, 
the present Earl of Burlington, hath right to sit in parliament, 
this house was of opinion, that the said Charles, now Lord Clif- 
ford, hath right to a writ of summons to parliament as Lord Clif- 
ford, of Launsburg." A writ of summons was issued to him, and 
he took his seat accordingly. 

6L Where a writ of summons is issued to the eldest son of a 
peer, by the name of a barony not vested in his father, it ope- 
rates as a new creation of a barony ; and makes it descendible 
to all the lineal heirs, male and female, of the person so sum- 
moned. 

62. In the third year of King Charles L, James the eldest son Barony of 
of William Eari of Derby, was called up to the House of Lords ^^a^'.^ae! 
by a writ directed Jacobo Strange, Chevalier, and was seated in J®^™- Vol. 
the place of the ancient barons of Strange, of Knockin, though 
that barony was not in his father. 

This title descended to William Earl of Derby, who died 
without issue in 1735. 

James Duke of Athol, who was the heir general of William 
Earl of Derby, claimed the baroiiy of Strange, created by this 
writ of summons ; stating, that King Henry VIL had created 
Thomas Lord Stanley Earl of Derby, to him and the heirs male 
of his body ; that the said title and dignity came by mesne de- 
scents to Ferdinando Earl of Derby, who died seised thereof, 

p 2 
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leaving three daughters ; that the said Ferdinando did not die 
seised of any title or dignity of a baron created by letters patent ; 
and whatever titles and dignities be had, which were created by 
any writ or writs of summons to parliament descended to bia 
said three daughters. 

That the said title and dignity of Earl of Derby came to Wil- 
lianf, brother of the said Ferdinando, as heir male of the body of 
the said Thomas ; but the said William never was seised of the 
title or dignity of a baron. 

That James, the petitioner's ancestor, whose heir he was, eld'- 
est son of the said William, was summoned in 3 Cba. 1. as a 
baron, the writ being directed Jacobo Strange, Chevalier ; and 
being also summoned to several succeeding parliaments, sat and 
voted by the title of Lord Strange, in the lifetime of his father, 
the said William Earl of Derby. 

That upon the death of the said William Earl of Derby, the 
said James Lord Strange succeeded to the said title and dignity 
of Earl of Derby ; and died seised thertof, to him and the heirs 
male of the body of the said Thomas Earl of Derby, and of the 
said title and dignity of Lord Strange to him and his heirs. And 
the said title and dignity of Lord Strange came by mesne descents 
to the then late Earl of Derby, who died without issue in 1735. 

That the said James Duke of Atbol was cousin and next heir 
to the said then late Earl of Derby, and great grandson of the 
said James Lord Strange, and consequently entitled to the said 
title and dignity of Lord Strange. 

That the only objection which had been made to his claim 
was, that the heralds ranked the Lord Strange in the place of 
the ancient barons of Knockin ; from which two arguments 
were drawn, — 1st, That the said James had no right by descent 
to the old barony of Strange of Knockin, because that descended 
to the three daughters and co-heiresses of Ferdinando ; and the 
writ of summons directed to him by the name of James Strange, 
Chevalier, could not operate as a new creation, because he was 
not ranked as puisne baron, but took an ancient place. 

2d, Though the rank given by the heralds to the Lord Strange 

could not take from him his right to sit and vote as a lord of 

parliament, by virtue of the King's writ, yet it was to be looked 

on as an evidence, that the King thought the old barony of 

_ Strange, of Knockin, was in William Earl of Derby, and in- 
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tended to summon the Lord Strange into his father's barony ; 
and therefore, William Earl of Derby having no barony into 
which his son could be summoned^ the King was deceived. To 
which it was answered, that the fact of Ferdinando's having left 
three daughters was then fully known; for it appeared by an 
entry on the Journals, that upon a claim made by Anne Countess Vol. m. 841. 
of Castlehaven, the eldest daughter and one of the co-heirs of 
Earl Ferdinando, it was ordered that the writ of summons, and 
the rank and place of the said James, should be no way prejudi- 
cial to the right and claim of the said Anne, or any of the daugh- 
ters and co-heirs of the said Ferdinando. 

That the King's grant of nobility by writ of summons was not 
governed by any of the rules by which his gift of lands was 
governed at the common law. The King's gift of lands was not 
good, but by his letters patent, and by special words of grant. 
No inheritance passed from him without the word heirs ; and if 
he was deceived in the motive which induced him to grant, his 
grant was void, and he might by his prerogative repeal it by 
scire facias. But if a commoner was once summoned to parlia- 
ment, and sat, his blood was ennobled, and his title and dignity 
descended to his heirs ; though the King's motive to summon 
him was merely personal, viz. to have his advice and counsel ; 
though there were no words in the writ of summons from which 
the King's intention could be collected, to give to the person 
summoned the state, title, and dignity of a baron, much less to 
expound it an estate of inheritance. When the person summon- 
ed sat, the writ of summons had its full effect, and could not 
afterwards be avoided, or made not to have been. His creation 
into the state and dignity of a baron was by operation of law, in 
consequence of his once sitting ; and did not depend on the 
King's intention, which it would be of dangerous consequence 
to be guessing at, after such a length of time. The only point 
on which such a barony depended was, whether the person sum- 
moned sat. If he once sat in parliament, the law ennobled his 
blood, and gave him a barony in fee. 

The House of Lords resolved, that the petitioner was entitled Lords' Joum. 

. . . Vol XXV 39 

to the said barony of Strange, created by the said writ in 3 Cha. 1. 

63. In the next year, Richard Earl of Burlington claimed the Barony of 
dignity of Baron Clifford ; stating, that Robert de Clifford was Lords' Jouro. 

_ 'XT 1 \ \ \T 110 

summoned to parliament in 28 Edw. 1. as a baron, and that the panted case, 

1737. 
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said barony came by mesne descents to Henry Lord Cliflford, 
who was created by King Henry VIII. Earl of Cumberland^ to 
bim and the heirs male of his body. That the said title came 
by mesne descents to George Earl of Cumberland^ who died, 
leaving only one daughter, the Lady Anne, by which the title and 
dignity of Earl of Cumberland came to Sir Francis Clifford, bro- 
ther to the said George^ as heir male of the body of the said 
Henry: but the said Francis never was seised of the title or dig- 
nity of a baron. That the said barony of Clifford descended to 
the said Lady Anne Clifford, from whom it descended to the 
daughters and coheirs of the then late Earl of Thanet That 
Henry CUfford, (the petitioner's ancestor,) eldest son of the said 
Francis Earl of Cumberland^ was summoned to parliament ia 
the lifetime of his father, in 3 Cba. 1., without any letters patent, 
the writ being directed Henrico Clifford, Chevalier, and sat and 
voted in that and several succeeding parliaments. That the 
said Henry Lord Clifford left issue only one daughter, Elizabeth, 
who intermarried with Richard Earl of Burlington, to which 
Elizabeth Countess of Burlington, the petitioner was great 
grandson and heir. That therefore the title and dignity created 
by the said writ of summons, in virtue of which the said Henry 
Clifford sat and voted in parliament, was descended to the peti- 
tioner, who was sole heir to the said Henry Lord Clifford. 
Id. 130. The House of Lords resolved, that the petitioner was entitled 

to the barony of Clifford, created by the said writ. 

64. There can be no doubt but that the Crown, in the two 
preceding cases, issued its writs of summons upon the idea that 
the baronies, by the names of which these persons were sum- 
moned, were then vested in their fathers : but this proving to 
have been a mistake, the House of Lords was obhged to admit 
that the writs operated as new creations. 
!• the same as 66. It is observable, that in the two preceding cases the claim* 
cieot barony. &nts stated, that the baronies, by the names of which their ance^ 

tors were summoned, were not then vested in their fathers. 
From which it may be inferred, that an opinion then prevailed 
that there was some difference between the operation of a writ 
of summons to the eldest son of a peer by the name of a barony 
vested in his father, and that of a similar writ, by the name of a 
barony, not vested in his father. 
56. This idea was* probably first suggested by the " Inquiry 
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into the Manner of creating Peers ;^' wbere^ speaking of the 
practice of calling up the eldest son of a peer to the House of 
Lords by the title of a barony then in his father, the author says, 
— '' The writ of summons therefore seems, not so much to be 
considered as the creation of a baron, but only as an instrument 
of conveyance, or method of transferring a barony or honour 
from one person to another. For if it is not so, what reason can 
be given, why the eldest son of one earl, summoned by the title of 
his fa therms barony, shall have precedence according to the rank 
and antiquity of that barony ; and that the eldest son of another Manners of 
earl, if he be by patent created to a title or baiony foreign to his °°' *'^**' 
family, shall be considered as the youngest baron ; and to take 
his place in the House accordingly. I speak, and I think every 
man ought, with great submission on this subject : but, if I mis- 
take not, the law even at this day is, that though the last of these 
persons takes a barony in fee, or otherwise, according to the 
limitations of it; yet the first, upon whom the writ operates 
only by way of instrument of conveyance, has no other title in 
the barony than his father had, from whom it was conveyed ; 
and therefore if the father has only an estate tail in the 
barony, the state of the son, though summoned by writ, is 
not enlai^ed nor made a fee, and descendible to his heirs 
general.^' 

The doctrine here laid down has been adopted by the House 
of Lords in the following case. 

57. King James L by letters patent created Sir Robert Syd- Barony of Syd- 
ney. Lord Sydney of Penshurst to him, and the heirs male of his case, 1782. 
body ; and afterwards created him Viscount Lisle and Earl of ^ ^^^ ^^*'* 

' ' Peerage case, 

Leicester, with the same limitations. These titles descended to ?• ^4* 
his grandson Philip, whose eldest son Robert, by curtesy Vis- 
count Lisle, was in 1 William and Mary summoned to parlia- 
ment by writ, and sat and voted under such writ by the title of 
Lord Sydney of Penshurst, in the lifetime of his father. These 
titles descended to John Sydney, the son of Robert, who died 
without issue, leaving the two daughters of his next brother, 
Mary and Elizabeth Sydney, his heirs general, and Jocelyoe his 
youngest brother, his heir male; who became Earl of Leicester, 
and afterwards died without issue, by which the dignities limited 
to the heirs male of Sir Robert Sydney became extinct. 
Upon tbe death of Mary Sydney without issue, Elizabeth her 
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wmker, who had married Mr. Pcnj, chiifJ die 
horBty as the lole heir of Robert Sydney, who 
parliament by writ. 

The Attomey-Genefai (Mr. Wallaee) staled im his report, that 
the petitioner daimed the barooy of Sydney of PtnihiiiBl, as 
being the sole heir general of the body of Robert Sydney, who 
was called to parliament by writ ta vita pmtn$: npon a snpposi- 
tion that the effect and operation of the writ of smwmt to par- 
liament, without letters patent, and his having sat in parfiament 
in porsoance thereof. Tested a title in him to the barony, de- 
scendible to his lineal heirs. That a writ of smwms to parhar- 
ment, and a sitting in porsuance, did oertaiidy, in general caaes;, 
ennoble the person and his descendants : hot he c o nceire d that 
the effect of a writ of summons to the ddest son of an eari or 
viscount, by the title of his father's barony ; or to the ddest son 
of a baron, who had two or more baronies, to one of his frther^s 
baronies ; was to accelerate the succession of the son to the ba- 
rony, which, on his father's death, would descend to him: and 
the extent of the inheritance depended upon the nature of his 
&ther's title to the barony, whether in fee or in tail male. That 
the usual manner of calling up the son of a peer ui vita patris 
was, by writ of summons to the barony of the iather: and the 
persons thus called had been constantly (daced in the House of 
Lords according to the antiquity of their father s barooy. Al- 
though, since the statute 31 Hen. 8. c. 10. for placing the Lords, 
whereby the precedency of peere was fixed and established, the 
right to such precedency had at different times come under the 
consideration of the house ; and although it did not appear that 
\^ iv!3^ the bouse had determined the point ; yet it was highly probable 
VoL XV. 523. that the Lords had satisfied themselves, that the eldest sons of 

peers, called up by writ into their fathere' baronies, were entitled 
to the same precedence and rights, which they would have been 
entitled to, if they had succeeded to the same by descent ; and 
that the calling them up by writ in their Other's lifetime only 
accelerated the possession. 

That he was of opinion that the effect of a writ of summons to 
Robert Sydney, to his father's barony, gave to him the like in- 
heritance his father had in the barony, which was restrained to 
heirs male ; and that the petitioner was not, as heir general, en- 
titled to the barony ; but as the case appeared anomalous, and 
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never to have been precisely determined, he thought it adviseable 
to refer it to the House of Peers. 

The case was accordingly referred to the House of Peers ; and 
on the part of the claimant it was insisted, that a writ of sum- 
mons to parliament, directed to any temporal person, who sits in 
pursuance of it, although it contains no words of limitation, 
ennobles the person to whom it is directed, and his lineal de- 
scendants, or, as it has been sometimes expressed, gives a barony 
in fee, was a general rule of law, so fully established, and was so 
little liable to be controverted, that it was presumed to be unne- 
cessary to refer to the innumerable authorities contained in the 
books of law, and the resolutions of the House of Peers, in sup- 
port of it. 

The claim must therefore be admitted, unless it could be 
shewn, that the effect of a writ of summons, directed to the 
eldest son of an earl or viscount, by the same title as that of his 
father's barony, or to the eldest son of a baron, who had two or 
more baronies, by a name the same as that of one of his father's 
baronies, was different from the effect of a writ of summons 
directed to other commoners. TheAttomey-Greneral had adopted 
a notion of this sort ; and stated in his report, that the effect of 
a writ of summons in such cases was, to accelerate the succession 
of the son to the barony, which, on his father's death, would 
descend to him ; and that the extent of the inheritance depended 
on the nature of his father's title to the barony, whether in fee or 
in tail male. 

It was admitted by the Attorney-General that a writ of sum- 
mons so addressed, if its effect was such, formed an anomalous 
case, and a case which had never been precisely determined. It 
was contended further, that this doctrine of acceleration was 
perfectly novel ; that it never occurred before to any of the 
great lawyers of this country, that a writ of summons, in such 
cases, had such an operation ; and that there was nothing of 
authority to be found in any law book, or in the Journals of 
Parliament, to countenance the notion. The practice of thus 
calling to parliament the sons of peers was stated by the report 
to have existed as far back as the reign of Edw. IV. ; and if the 
doctrine of the report could be maintained, it was extremely 
singular that every lawyer who, since the law of parliament upon 
this subject, had been considered as settled, had ti'eated upon 
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the effect of a writ of Bummons to parliament, in which there 
Ante, c. I. ^ere no words of limitation^ (with exception only of the author 

of a tract upon the Origin and Manner of creating Peerages, 
whose reasoning the report seemed to abandon, though it 
adopted the result of it^ and who contended against many of 
the most acknowledged principles of the law relating to peer- 
ages^) should have stated in general terms, without reserve, 
qualification, or exception, that such a writ operated to ennoble 
the person to whom it was directed, if be sat in consequence ai 
it, and his lineal descendants. By all writers of authority it had 
been observed, that letters patent, in which there were no words 
of limitation, gave the grantee a dignity for life only : but it did 
not seem to have occurred to any such writer, that a writ of 
summons, where there were no such words, could enure to the 
person to whom it was addressed, for his life only ; or could 
enure, where there were not special words in the writ, so to 
direct the course of the inheritance, to him and his heirs male, 
or any other particular line of descendants. It might be safely 
assumed that the doctrine was not to be found in any law book of 
authority ; and was so extremely singular, that it might be very 
confidently asserted, that if the law acknowledged the doctrine, 
it could not have been unknown or unnoticed by the several 
great lawyers who had considered the nature and effect of these 
writs. 

The House of Lords resolved, that the claimant had no right 
in consequence of her grandfather's summons and sitting. 

Descent of dig- 5g It has been stated in a former Chapter, that where a dig- 
nities created ^ 
by letten patent, nity is created by letters patent, the state of inheritance must 

be limited by apt and proper words, or else the grant is vud : 

and where the mode of descent is marked out, the dignity 

will of course be transmissible to that class of heirs who are 

designated in the letters patent Thus under the common 

patents the dignity descends to the heirs male of the body of the 

person first ennobled. 

59. A person claiming a dignity of this kind must deduce his 
pedigree entirely through males : but a brother of the half blood 

I Inst. 15 b. may inherit ; for Lord Coke says, the issue in tail is ever of the 

whole blood to the donee. 

60. By letters patent in 16 Ch. 1., William Howard and Mary 
his wife, the only sister and heir of Henry Baron Stafford, were 
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created respectiTely Baron aad Barooess of Stafford, to bold 
respectiTely to the same William and Mary, and the heira 
male of the bodies of the same William and Mary lawfully be- 
gotten^ or to be begotten ; and for default of such issue, then to 
the heirs of the bodies of the same William and Mary lawfully 
begotten, or to be begotten. 

6L The most singular limitation of a dignity, which I have 
seen, is that of the barony of Lucas of Crudwell. It was granted 
by letters patent, 16 Cha. 2., to Mary Countess of Kent, to hold 
to her and the heirs male of her body begotten by the Earl of 
Kent : and for want of such issue to the heirs of her body by 
the said earl, with a declaration, '^ that if at any time or times 
after the death of the said Mary Countess of Kent, and in de* 
fault of issue male of her body by the said earl begotten, there 
shall be more persons than one, who shall be coheirs of her body 
by the said earl, the said honour, title, and dignity shall go, and 
be held and enjoyed, from time to time, by such of the said coheirs, 
as by course of descent of the common law should be inheritable 
to other entire and undirisible inheritances, as namely, an office 
of honour and public trust, or a castle for the necessary defence 
of the realm, or the like, in case any such inheritance was given 
or limited to the said Mary, and the heirs of her body by the 
said earl begotten." And by a private act of parliament, 16 Cha. 
2., this declarative clause is ratified and confirmed. 

62. The dukedom of Marlborough is limited to the eldest 
daughter, in default of males, by the letters patent ; which are 
confirmed by an act of parliament. ^ A"**- «• 3. 

63. There are several cases where dignities have been claimed Caiei of claims 
under letters patent, in which the principal difficulty was to de« ^if kkd.^ ^^ 
rive a pedigree from the original grantee. 

64. Thus in 1707 W. F. Carey petitioned the Crown for the Barooyof 
barony of Hunsdon, stating that Sir Henry Carey was by letters printed case, 
patent 1 Eliz. created Baron Hunsdon, to him and the heirs xvui^^i 
male of his body. That the said dignity had descended to the 
petitioner, who was bom beyond seas, but naturalized by act of 
parliament as lineal male heir of Sir Henry Carey, first Baron 
Hunsdon. This petition having been referred to the House of 

Lords, it was resolved that the claimant had sufficiently proved 
his pedigree and title to the said barony, and he was seated ac- 
cordingly. 
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Vbcoanty of 65. LawrcDce Viscount Say and Sele petitioned the Crown in 

Say and Sele. ^ .... 

Journ. Vol. 1709, for a writ of summons to that dignity, stating that his 

XIX 64 o rf o 

grandfather WiUiam, then Baron Say and Sele, was by letters 
patent, 22 Jac. 1. created Viscount Say and Sele, to him and 
the heirs of his body. That the said William had four sons^ 
James, Nathaniel, John, and Richard. That he was succeeded 
in that honour by his son James, who dying without issue male, 
was succeeded by William, then the only son of Nathaniel the 
second son, who died in the lifetime of James. That the said 
William died in 1698; and was succeeded by Nathaniel his 
only son, who died without issue, by which the honour was de- 
volved upon the petitioner, as the only issue male of John, the 
third son of the first viscount. 

The petition having been referred to the House of Peers, it was 
there resolved that the petitioner had a right to a writ of sum- 
mons to parliament ; which was accordingly issued. 
Dukedom of 66. Sir Edward Seymour claimed in 1760 the dukedom of 

Somenet, . 

Collins' Peer- Somerset, under a limitation in remainder to his ancestor, and the 

•ge,Vol.I.200. jj^j^ ^^^ ^j, y^ ,^y^ j^ j^^^^ p^^j^^ ^f J jgj^ g 

The case was referred to Sir Dudley Ryder, then Attomey- 
Oeneral, who reported that the petitioner had sufficiently proved 
his right ; and a ¥rrit of summons was issued to him as Duke of 
Somerset, under which he took his seat. 
Earldom of 67. Arthur Annesley petitioned the King in 1770, for the dig- 

Printed cafe, nities of Earl of Anglesey and Baron Newport Pagnel, stating 

that King Charles II. had granted those honours to Arthur 
Annesley, to him and the heirs male of his body. That Richard, 
the heir male of the said Arthur, succeeded to those honours in 
1737, and was summoned to and sat in parliament in 1738, and 
to the time of his death in 1761. 

That in 1737, Arthur Earl of Anglesey died, whereupon Earl 
Richard entered on the family estates; took his seat in the 
House of Peers, both in England and Ireland; and in 1741, 
when his first wife died, he married on the 15th of September 
Juliana Donovan ; the ceremony being performed by Lawrence 
Neale, his Lordship's chaplain, in the presence of Charles 
Kavannagh, his steward, and Nixon Donovan, the brother of 
Juliana: but the marriage was kept secret on account of the 
perplexed situation of the earl's affairs, and his disputes with 
some branches of his family. 
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That the earl had issue by his lady four children ; the claimant, 
who was born in 1744^ and three daughters. 

That in 1752, Earl Richard being apprehensive lest his family 
should be exposed to the hazard that attends a private marriage, 
of which all the witnesses, except the clergyman, were then 
dead ; resolved to make his marriage more authentic by an open 
celebration of it ; and Mr. Neale, who had formerly performed 
the ceremony, having come to Earl Richard's seat, the 8th of 
October, 1762 was appointed for the republication of the mar- 
riage, which took place accordingly, in the presence of nine 
gentlemen and ladies of the neighbourhood, all of whom signed 
the following certificate : — ** We, the undernamed persons, were 
present this 8th day of October, when the Right Honourable 
Richard Earl of Anglesey acknowledged he had intermarried 
with Juliana Donovan, Countess of Anglesey, on the 16th day 
of September, 1741. And at the same time the said countess 
produced the certificate of the said marriage, in our presence 
and he the said Richard Earl of Anglesey declared be was de- 
termined to have the said marriage ceremony performed over 
again, to prevent any future dispute in his Lordship's family, as 
most of the witnesses that were present at that marriege are since 
dead ; and we accordingly saw his Lordship married over again 
this present day above mentioned." 

From this time the earl continued to live publicly with Juliana 
his countess, as his wife ; and to educate the petitioner and his 
other children by her, suitable to his rank, down to his death in 
1761 ; being uniform to the last hour in acknowledging the mar- 
riage and legitimacy of his children. 

Earl Richard died in 1761, leaving the petitioner his only son 
and heir, who during his minority was called upon to vindicate 
his Irish honour, upon a claim interposed by John Annesley, as 
lineal heir of the original grantee, which was referred to the 
Attorney and Solicitor-General of Ireland, who, after a long 
examination of witnesses in which the petitioner's legitimacy 
was the only question, reported that the Irish honours were 
legally vested in the petitioner, as only son and heir male of the 
body of Richard, late Earl of Anglesey ; in consequence of 
which the petitioner was summoned to the parliament of Ireland, 
and took his seat there. 

That soon after the claimant petitioned his Majesty for a writ 
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of snmmoiis to call him to the parliament of Great Britain, as 
Earl of Anglesey ; which being referred to the Attorney-General, 
(Mr. De Grey,) together with the report and evidence laid before 
the Attorney and Solicitor General of Ireland, he proceeded to 
take the same, and such other evidence as was laid before him 
by the petitioner, into consideration ; and reported that his 
Majesty might properly, if he should so please, order the nsoal 
writ of summons to issue for calling the petitioner to the parlia- 
ment of Great Britain. 

In consequence of a petition which had been presented to his 
Majesty by the daughters of Ann Simpson, who bad claimed to 
be the wife of Earl Richard ; it was referred back to Mr. De 
Grey to reconsider his report, who made his second report on 
both petitions, recapitulating the whole evidence on both sides, 
and discussing and deciding upon every question in the peti- 
tioner's favour ; and again concluding, — *^ That from the best 
consideration he had been able to give the case, upon soch 
proofs as had been laid before him, he was of opinion that the 
petitioner was the Intimate son of the late Earl of Anglesey, 
and as such entitled to the English honours of Earl An- 
glesey, 8lc. 

The case having been referred to the House of Peers, was 
there heard for several days; and the committee resolved, 
by a majority of one, (thirteen peers being present,) that the 
claimant had no right to the titles, honours, nnd dignities 
claimed by his petition : which resolution was, upon a division, 
April 22, 1771, adopted by the House, (a) 

(a) It is stated by Mr. Andrew Stotrt, in his Letters to Lofd Manrfeld, on the 
Bonglas anise, that in the An^esey case a majority of peers conovved that the names 
of the witnesses to the ceittficate were fiuiged ; the certificate having been long in the 
possession of Lady Anglesey ; and held that this forgery had the efiect of vitiating and 
discrediting the whole of the evidence* But Lord Mansfield was of a different opinion, 
on this gionnd, that the evidence, as to the certificate, only amonnted to a dovbt or 
•uspicion of forgery ; and that where there was on the one side positive, dear, and 
fmMistrmt parol evidence, and on the other only doubt or suspicion of forgery, he 
thought It the duty of every lord to whose mind the matter appeared in that light, to be 
governed by the parol evidence ; and not rashly to presume that Lady Anglesey and 
several of the other witnesses in the cause vrere perjured. That it would be givmg too 
great an authority to a mere doubt or suspicion of forgery, to allow it to outweigh the 
whole of the parol evidence ; and to infer an imputation of perjury against Lady An- 
glesey, and the other witnesses who had deposed in support of the marriage, and of the 
certificate. Lord Mansfield's doctrine is supported by Lord Eldon in the case of Lloyd 
o. Passingham, 16 Vesey's Hep. 59. Kote by Mr» Cruite, 
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68. Soon after this reaolotion three persons claimed the Irish 
dignities of Viscoant Valentia and Baron Moantnorris ; and their 
petitions having been referred to the House of Peers of Ireland, 
a very long examination of the proofs of the private marriage 
in 1741 took place there; and the House appears to have 
been satis6ed that such marriage had been duly celebrated, 
for it was resolved that none of the claimants had proved 
a right to those dignities. So that Arthur Viscount Valentia 
was in fact held to be the legitimate son of Richard Earl 
of Anglesey, by the House of Peers of Ireland, in direct con- 
tradiction to the resolution of th^ House of Peers of Great 
Britain. 
69. The Rev. E. T. Brydses claimed the barony of Chandos, Barooy of 

. . 1 ^ ,, , , . . « ^ ChaodfoB. 1790. 

statrog that Queen Mary by letters patent, m the first year of printed Case, 
her reign, granted to Sir John Brydges knight, the tide and 
dignity of Baron Chandos of Sudeley, to hold to him and the 
heirs male of his body. That the said John first Lord Chandos 
had issue thi'ee sons, Edmund his eldest son, Charles and 
Anthony his second and third sons, and other issue. That the 
title of Baron Chandos descended to Edmund the first son ; and 
continued in his issue male until the death of William seventh 
Lord Chandos without issue male, when the line of Edmund 
the eldest son of John first Lord Chandos failed. 

That the title then descended to Sir James Brydges, Bart, 
eighth Lord Chandos, who was the great grandson and heir 
male of the body of Charles, the second son of the first Lord 
Chandos ; and continued in his issue male until the death of 
James Duke of Chandos in 1789 without issue male; when 
there was a total failure of heirs male of the body of Charies, the 
second son of the first Lord Chandos. And, upon such failure, 
the claimant submitted that be was entitled to inherit the said 
honour and dignity, as heir male of the body of Anthony, the 
third son of the first Lord Chandos. 

The Attorney-General reported that he conceived the claimant 
had proved himself to be heir male of the body of John, first 
Lord Chandos, and as such entitled to the honour and dignity 
of Baron Chandos of Sudeley ; by evidence which, although 
not without some difficulty, would be probably deemed sufficient 
to prove his title to any other species of inheritance, the founda- 
tion of which was laid so far back as the year 1554. 
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iduiul to the House 

of Pririkget not thinking 

icubcd thai the petitioner had 

to the txtfeaadchgnitjofBaroDChandoa, 

adopted by the Hiiaai 

ra Gcoi^ge Plovfatt ciuaed in 1796 the oHurqaisate of Win- 

of Wikihire. nd hansj^ of St. John. The 
iSir J. Seott.) lep o f t ed that it appeared from 
the rnf nlwft of fatten patent in the Soik Chapel, that in 30 
Hm. TIIL, Sir WUbam Povlett was created faaioo St. John to 
him and the hein ank of his IhhIt; and in 3 Edw. L was 
crcalied Eail of WUtshiie to hia and the hen male of his body ; 
and in 5 Edw. TI., was cfcated Mavfns of Winchester to him 
and the hein mak of his body. Thai the original kttere patent 
were aD lost: hni the enroloKnts were saficieDt eridenoe to 
profe that aadi kttcn patent were reaSj granted. 

That the aaid George Powktt the prtitiu a fi was the Ymr male 
of the bod J of the said William, the fint Maiqais of Winchester, 
Eail of Wiltshire, and Baran St. John; and had safficiently 
promed his right to the said titles* nndcr the patents above 



A writ of sn miww was iasned to the petitioner, as Marqoia 
of Wiochester, nndcr which he took hk seat in the Hoase of 
Pecn. 

71. W. KnoDys claimed the caildom of Banbury, stating that 
W. Loid KnoBys, and Viaconnt WaHingfmd was created Earl of 
Banbnry in 2 Cha* I., by letten patent, in which a precedence 
was given to him over some persons who had been created earts 
a short time before. And the Honse of Lords having complained 
of this, the King sent them a message, shewing the occasion of 
ius granting this precedence, and his desire that the earl, being 
old and childless, might enjoy it during his time. 

The earl died in 1632 ; and by an inquisition taken at Bur- 
ibnl it was found that he died without heirs male of his body. 
But by another inquisition taken seven years after, at Abingdon, 
it was found that Edward Eari of Banbury was his son and 
next heir; and that he left another son named Nicholas. 

The first of these inquisitious was found in consequence of an 
opinion which then prevaQed,that the said Edward and Nicholas 
were illegitimate, not that during the gestation of them their 
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mother lived apart from her husband, and that they were with- 
out access to each other; but because Lord Banbury was greatly 
advanced in years, and that his wife, who was comparatively 
young, was suspected of an iUicit intercourse with Lord Vaux, 
to whom she was married after the death of the earl ; and that 
the birth of those children was concealed from Lord Banbury. 

Edward the eldest son died under age; and his brother 
Nicholas claiming to be earl of Banbury, sat in the convention 
parliament. But it was moved that there being a person then 
sitting in the House, as a peer, who had no title to be a peer, 
namely, the Earl of Banbury, it was ordered that the business 
should be heard at the bar. Nothing, however, appears to have 
been done in pursuance of this motion ; Lord Banbury continu- 
ing to sit the whole of that sessions. This Nicholas, not having 
received a writ of summons to the ensuing parliament, presented 
a petition to the King, stating himself to be son and heir to 
William Earl of Banbury; and praying a writ of summons as 
Earl of Banbury, which being referred to the House of Lords, 
the Committee of Privileges in 1661 resolved that he was a legi- 
timate person. 

It appears from the minutes of the Committee of Privileges 
that four witnesses were examined, who all swore that the 
Countess of Banbury was delivered of two sons, Edward and 
Nicholas, at Harrowden, the seat of Lord Vaux. That their 
birth was not kept secret in the house, and they were considered 
as the children of Lord Banbury. One of the witnesses being 
asked how old Lord Banbury was, answered he knew not : but 
that he rode a hawking and hunting within half a year before 
his death, and in all other sports. All the witnesses swore that 
Lord and Lady Banbury lived together to the time of Lord 
Banbury's death. 

The House, upon receiving this report, resolved that the cause 
should be heard at their bar, which accordingly took place, when 
the case was again referred to the Committee of Privileges, who, 
after hearing counsel and witnesses, resolved that the Earl of 
Banbury was, in the eye of the law, son of the late earl, and that 
the House of Peers should therefore advise the King to send him 
a writ of summons. 

Nothing was done by the House upon receiving this report \ 
but some time after a bill was brought in to declare Nicholas 

VOL. in. Q 
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ealled Eail of Banbuiy to be ilkgitimate^ which was not pto- 
caededio. 

Nicholas Lord Banbary died in the year 1676 ; and waa anc* 
' ceeded by his son Charles^ who, having in 1692 killed a peraoii 
in a dael, was indicted by the name of Charles Ejiollys for mor^ 
der, and having removed the indictment into the Coart of King's 
Bench, he there pleaded a misnomer, for that he was Earl of 
Banbnry. 

A few days after the indictment was ibiind, Charles Kndlys, 
by the deoription of Charles Earl of Banbury, pieaented a peti- 
tion to the Hoose of Lords, praying to be tried by the peers of 
the kingdom ; where, after a long discussion, tiie qnestion was 
put whether the petitioner had any right to Ike title of Ban* 
Jin. 13, 1G92. bary, which was resolved in the negative. 

In the Conrt of King's Bench, the Attorney Oeneral replied 
to the plea of misnomer, that the said Charles had petitioned the 
House of Lords, alleging that he was Earl of Banbary, and pray- 
ing to be tried by his peers | and that it was resolved by the 
Lords, that he had net any right to the title of Earl of Banbury, 
to which Lord Banbury demurred. The Court of King's Bench 
allowed the denrarrer; upon the principle that the House of 
Lords had no jurisdiction in questions of peerage, but by refer- 
Skin. Rap. 517. ence from the Crown. The indictment was quashed. 

In the year 1697, this Charles Knollys petitioned King Wil- 
Kam for his title ; and his petition being referred to the House 
of Lords, the Committee of Privileges reported that the House 
had, five years before, resolved that the petitioner bad no right 
to the title of Banbury. 

Charles Knollys died in the year 1740, to whom the claimant 
was grandson and heir male ; and therefore prayed a writ of 
summons to parliament, as Earl of Banbury ; or that the neces* 
sary steps should be taken for a full investigatioB of his case. 

This petition having blen referred to the Attorney General, 
(Sir V. Gibbe,) he reported that two questiiras arose,-^! . Whe- 
ther the resolution of the House of Lords upon the petition in 
1692 was conclusive. 2. Whether the petitioner had made oat 
his claim to the dignity by the evidence produced before him. 
As to the first, he was of opinion that the resolution of the 
House of Lords in 1692 was not a conclusive judgment against 
Ae said Charles. Upon the second, it appeared to him that 
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the legitimacy of Nicholas was left in a considerable degree of 
doubt 

The petition and report were referred to the House of Peers, 
and the case was heard before the Committee of Privileges in 
th^ years 1808, 9, and 10. 

The counsel for the claimant offered to give in evidence the 
minutes of the Cornmittee of Privileges upon the claim of Ni- 
cholas Knollys in 1661, to which the Attorney General object- 
ed ; but his objection was disallowed, and the minutes received. 
After the Attorney General's report, it was discovered that a suit 
in Chancery had been instituted by the Earl of Salisbury, as the 
next friend and guardian to Edward Knollys, in which five wit- 
nesses were examined, four of whom appeared from their depo- 
sitions to have been in the service of Lord Banbury, for several 
years before the birth of the two sons, and also when they were 
bona, and to the time of the death of Lord Banbury ; and the other 
was a physician, who had been in intimacy with him for several 
years prior to the birth of his eldest son, and continued to be 
connected with him till his death. The counsel for the claimant 
nffered to give these depositions in evidence ; but the Attorney 
General objected to them on two grounds, — 1. Because the suit 
was, res inter alios acta. And, 2. Because it did not appear that 
the witnesses were connected, in the manner stated by them- 
selves in the depositions, with the persons respecting whom Uiey 
deposed. The admission of hearsay evidence, in cases of pedigree, 
being confined to relations interested in the state of the family, 
and persons intimately connected v^th it, the Committee of Pri- 
vileges, after consulting the judges, rejected these depositions. 

It was afterwards discovered that Charles Knollys had pre- 
sented a petition to King George II. claiming the dignity, which 
having been referred to the then Attorney-General, Sir Philip 
Yorke, afterwards Lord Hardwicke, he reported the facts ; and 
concluded that as the House of LiH'ds, in their representation to 
King WiUiam in 1697, expressly called their resolution in 1692 
a judgment of their House, and on that account declined entering 
into the merits of the reference made to them by his said Majesty, 
whether under these circumstances his Majesty would think fit 
to make a new reference to the House of Lords, was a consider- 
ation, not of law, but of prudence, which must be left to his Ma- 
jesty's royal determination. No reference was made« 

Q 2 
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The Attorney-General gave in evidence an indenture dated 
4th of March, 1630, between W. Earl of Banbury and Elizabeth, 
his wife, of the one part, and Sir Robert Kndlys, who was 
nephew to Lord Banbury, of the other part, whereby the uses of 
a fine levied by Lord and Lady Banbury, of the manor of Rother- 
field Greys, in Oxfordshire, which had been granted by the 
Crown to Lord Banbury's father, as a reward for services, so that 
it was within the protection of the statute 34 & 35 Hen. 8., were 
declared to Sir Robert Knollys in fee ; and observed that the es- 
tate had continued in his possession under that deed, and had 
never been claimed by Nicholas Knollys, as the heir male of the 
body of the first grantee, who might, if he could prove his \eg^ 
gitimacy, have recovered it back. 

The will of Lord Banbury was produced, in which no mentioa 
was made of Edward or Nicholas. 

Lastly, the Attorney-General produced a deed executed by- 
Lord Vaux and Lady Banbury, then the wife of Lord Vaux, by * 
which Lord Vaux settled an estate on Nicholas Knollys, who is 
thus described in it ** The Right Honourable Nicholas, now 
Earl of Banbury, sonne of the said Countess of Banbury, here- 
tofore called Nicholas Vaux, or by which soever of the said 
names or descriptions the said Nicholas be or hath been called, 
reputed or knowne." The case was argued by the Lords in the 
Committee of Privileges for several days in 1811. Lord Erskine 
stated the case, and concluded in favour of the claimant. He 
was answered by Lord Redesdale, Lord Ellenborough, and Lord 
Eldon, who were against the claim, upon the principle that the 
acknowledgement of the parents is the first and most essential 
evidence of legitimacy, and that here the birth of the children 
seemed to have been unknown to Lord Banbury. 

Lord Ellenborough said, it appeared most clearly from the 
evidence, that Lord Banbury was ignorant of the birth of Edward 
and Nicholas Knollys. He was married in 1606 ; and Edward 
Knollys was stated to have been born in 1627, when Lord Ban- 
bury was upwards of eighty ; and Nicholas was bom in 1630, so 
that when King Charles I. stated to the House of Lords that 
Lord Banbury was old and childless, and when Lord Banbury 
"himself, by taking the precedence granted to him in the patent 
-of creation, admitted the fact, Edward Knollys was bom. Could 
it be supposed that the King and Lord Banbury should concur 
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in such a gross falsehood. And if they did^ was it probable that 
so singular an event as the birth of a child, after twenty-one 
years' marriage, to so old a man, should be unknown to the 
peers present, if it had not been then concealed. 

That the evidence given before the Committee of Privileges in 
1661 was unsatisfactory, none of the witnesses proving that Lord 
Banbury knew that his lady lay in. And the report that Ni- 
cholas was, in the eye of the law, son of the late earl, was found- 
ed on the doctrine laid down by Lord Coke respecting legitimacy. 
This clearly appeared from the following passage in the minutes 
of the Committee of Privileges : — " Counsel : We have cleared 
title, pray he may enjoy the liberty and privilege of peer. Coke, 
I Inst. 244. not to be disputed whether son or no, if father be 
within the four seas, though wife be in adultery. Mr. Attorney, 
pro Rege, confesseth the law clear." 

Now the passage relied on from Lord Coke was clearly erro- 
neous, as was shewn by Mr. Hargrave in his note on another 
part of that work, 126 a. in which it was said — " That not only 
proof of being out of the kingdom, but also every other kind of 
evidence tending to prove the impossibility, or even improbability, 
of the husband's being the father, was admissible." 

The Committee of Privileges in 1662 appeared to be perfectly 
satisfied that Nicholas was not in fact the son of Lord Banbury : 
but conceived that as Lord Banbury was within the four seas, 
the law deemed Nicholas legitimate. 

The suit in Chancery to perpetuate the testimony of witnesses 
appeared to be a mere collusion. There were many better modes 
of establishing.the legitimacy of Edward and Nicholas Knollys ; 
and it was a very extraordinary circumstance that Lady Banbury 
was not examined, as she was the properest person to establish 
the legitimacy of her own children. 

The conduct of Lord Banbury, in the last years of his life, most 
clearly proved that he was ignorant of the birth of Edward and 
Nicholas Knollys. The conveyance of Rotherfield Oreys, in 
1630, to Sir Robert Knollys, who was Lord Banbury's nephew, 
and next heir male, to whom it would have descended, if Lord 
Banbury had no son, and the disposition of all his personal 
estate by his will, were acts which no person having two sons 
born to him in his old age, could be supposed to have done. 
And if Nicholas could have proved his legitimacy, it is impossible 
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to sappoie that he would have aabmitted to the loM ofa consi- 
derable estate, which being granted as a reward for servioeBy 
could not be aliened by Lord Banbury, but that he would have 
taken some steps to recover it, which he never did. 

The deed executed by LordVaux and Lady Banbury after their 
marriage, which was acknowledged by Lady Banbury when it 
was enrolled in Chancery, contained posttiTe prooft, from the 
manner in which Nicholas was described, that he had first borne 
the name of V aux. 

The determination of the House of Lords in 1692, that Charles 
KnoUys had no right to the title of Earl Banbury was yalid^ 
though not absolutely conclusive on Charles Knollys ; and the 
Court of King's Bench ought to have submitted to it. 

The report of Lord Hardwicke in 1727, if it had been known 
to the Attorney-General, would probably have induced him 
to make a similar one; and not to recommend a reference 
to the House of Lords. If he had been Attorney-General, 
he certainly would not, after that report, have recommended a 
reference. i 

Lord Eldon contended, that a child bom in wedlock might be 
bastardized by evidence shewing the total impossibility of its 
being begotten by the husband. And cited a case between the 
parishes of St. Andrew and St. Bride's, reported by Strange^ 
Vol. I. 61. And the case of Goodrightv. Saul, 4 Term Rep. 
366. 

Lord Erskine, in reply, insisted that by the civil and canon 
law, and also by the law of England, a child bom in wedlock 
could only be bastardized by evidence of non-access, or absolute 
impotence of the husband ; and in this case neither of those facts 
had been even attempted to be proved. That the legitimacy of 
such a child was prammptio juris, et dtjure; and there was no 
case in the law of England where the husband had access to his 
wife, in which the improbability of a child's having been b^ottes 
by the husband, however strongly proved, had been held suffi* 
cient to bastardize such child. 

The following question was propoised to the Judges : — ^ Wlie- 
ther the presumption of legitimacy arising from the birth of a 
child daring wedlock, the husband and wife not being proved to 
be impotent, and having opportunities of access to each other, 
during the period in which a child could be b^otten and boro> 
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in the course of nature, can be rebutted by any circumstances in«- 
ducing a contrary presumption." 

The answer of the Judges was : — *^ That the presumption of 
legitimacy arising from the birth of a child during wedlock, the 
huAband and wife not being proved to be impotent, and having 
opportunities of access to each other during the period in which 
a child could be begotten and bom^ in the course of nature, may 
be rebutted by circumstances inducing a contrary presumption." 

The following question was then put to the Judges : — ** Whe^ 
ther the fact of the birth of a child from a woman, united to a 
man by lawful wedlock, be always or be not always, by the iaw 
of England, prvmA fade evidence that such child is legitimate. 
And whether in every case in which there is prim&facie evidence 
of any right existing in any person, the wnu probamU be always, 
or be not always, upon the person or party calling such right in 
question. Whether such prim&facie evidence of legitimacy may 
always, or may not always, be lawfully rebutted by satisfactory 
evidence, that such access did not take place between the hus- 
band and wife, as by the laws of nature is necessaiy in order (ot 
the man to be in Act the father of the child. Whether the phy^ 
sical fact of impotence, or of non-access, or of non-generating 
access (as the case may be), may always be lawfully proved ; and 
can only be lawfully proved by means of such legal evidence as 
is strictly admissible in every other case, in which it is necessary 
by the laws of England that a physical fact be proved." 

'' Whether evidence may be received, and acted upon to 
bastaidiae a child bom in wedlock, after proof given of suoh 
access of the husband and wife^ by which according to the laws 
of nature, he might be the father of sUdh child, the husband not 
being impotent ; except such proof goes to negative the fact of 
generating access. 

" Whether such proof must not be regulated by the same 
principles as are applicable to the legal establishment of any 
other fact" 

The Judges answered : — '^ That after proof given of such 
access of the husband and wife, by which, according to the laws 
of nature, he might be the father of the child (by which they 
understood proof of sexual intercourse between them), no evi- 
dence could be received, except it tended to falsify the proof that 
such intercourse had taken place. Such proof must be regu* 
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lated by the same principles as were applicable to the establish- 
ment of any other fact.'* 

Afterwards the following questions were put to the Judges : — 
1. •' Whether, in every case where a child is born in lawful wed- 
lock, sexual intercourse is not by law presumed to have taken 
place, after the marriage, between the husband and wife (the 
husband not being proved to be separated from her by sentence 
of divorce), until the contrary is proved, by evidence sufficient to 
establish the fact of such non-access, as negatives such presump- 
tion of sexual intercourse, within the period when, according to 
the laws of nature, he might be the father of such child. 2. 
Whether the legitimacy of a child bom in lawful wedlock (the 
husband not being proved to be separated from his wife by sen- 
tence of divorce) can be legally resisted, by the proof of any other 
facts or circumstances, than such as are sufficient to establish 
the fact of non-access, during the period within which the hus- 
band, by the laws of nature, might be the father of such child. 
And whether any other question but such non-access can be le- 
gally left to a jury, upon a trial in the courts of law, to repel the 
presumption of the legitimacy of a child so circumstanced. '* 

The answer was, 1. " That in every case where a child is bom 
in lawful wedlock, the husband not being separated from his 
wife by. a sentence of divorce, sexual intercourse is presumed to 
have taken place between the husband and wife, until that pre- 
sumption is encountered by such evidence as proves, to the sa- 
tisfaction of those who are to decide the question, that such 
sexual intercourse did not take place at any time when by such 
intercourse the husband could, according to the laws of nature, 
be the father of such child. 

2. *' That the presumption of the legitimacy of a child bom in 
lawful wedlock, the husband not being separated from his wife 
by sentence of divorce, can only be legally resisted by evidence 
of such facts or circumstances as are sufficient to prove to the 
satisfaction of those who are to decide the question, that no 
sexual intercourse did take place between the husband and wife, 
at any time when, by such intercourse, the husband could, by the 
laws of nature, be the father of such child. Where the legitimacy 
of a child in such a case is disputed, on the ground that the hus- 
band was not the father of such child, t^e question to be left to 
the jury is, whether the husband was the father of such child; 
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and the evidence to prove that he was not the father, must be 
of such facts and circumstances as are sufficient to prove, to 
the satisfaction of a jury, that no sexual intercourse took place 
between the husband and wife, at any time when by such in-^ 
tercourse the husband, by the laws of nature, could be the father 
of such child. 

'^ The non-existence of sexual intercourse is generally ex* 
pressed by the words, ' non-access of the husband to the wife ;' 
and we understand those expressions, as applied to the present 
question, as meaning the same thing. Because, in one sense of 
the word access, the husband may be said to have access to his 
wife, as being in the same place, or the same house, and yet un- 
der circumstances, as, instead of proving, tend to disprove that 
any sexual intercourse took place between them." 

The case was again argued by the Lords, in the Committee of 
Privileges in 1812; and Lord Erskine contended, upon the au- 
thority of the answers of the Judges, that the claimant was en-« 
titled to the dignity. 

The case was adjourned to the next sessions, when Lord Eldon 
in the Committee of Privileges delivered his opinion against the 
claim, of which the following is a very imperfect note made by 
the late Mr. Litchfield. 

'' If the House can convince itself that Nicholas the claimant's 
ancestor was not de facto the child of William Earl of Banbury, 
we ought to see whether he was so de jure. The House in 1692 
came to the resolution that the then petitioner, claiming under 
Nicholas, had not any right to the title of Earl of Banbury. It 
is to be lamented that we did not come to some resolution de- 
claring the resolution of 1692 to be a bar to the present claim, 
which is not supported by any additional evidence. Sir Jeffry 
Palmer appears, by the imperfect minutes preserved, to have 
acceded to the proposition, that the legitimacy of Nicholas was 
maintainable by law. I have looked back to the year books, 
and find nothing to confirm this opinion. The inquisition of Sir 
Francis KnoUys, the father of the Earl of Banbury, seems, to 
have been totally overlooked in 1661, and in the subsequent 
proceedings. It is now for the first time before the House. It 
recites a settlement (page 169, of the printed minutes) of a great 
part of his estates, but particularly Caversham and Cholsey, to 
descend in the name and blood of Knollys. This was in 1595 ; 
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and the amine tnziety was shewn by WiUiam his son in 1606^ 
iif)on his marriage with Lady Elizabedi Howard (page 7. of the 
printed minutes). The settlement has these words :— ^ For the 
continoanoe of all and singular the manorsi 8cc. in his name and 
blood." And the same lands of Caveisham and Chobey aie co- 
venanted to descend, in fiiilure of heirs male of the body of hin 
William then Lord KnoUys, by Lady Elizabeth Howard, to the 
use and behoof of the heirs male of the body of Sir Francis^ So 
that the inquisition and preceding settlement of 1595 most be 
looked at together, and at the same time with the settlement of 
1606. Referring to the inquisition and former settlement, there 
was every motive in 1606, to see what should be the future state 
of the family \ he might out off the entail, bat she could not. 
This settlement of 1606 appears to have been carefully concealed 
in 1661, and during the Subsequent proceedings in this ^ase : 
yet it must have been produced to the jurors on their inqmsitiim 
in 1633 ; for the Crown, on whose behalf such inquisition was 
made, could draw out of the hands of parties ^b% deeds affecting 
the interests of the Crown. 

** At the time of this inquisition in 1633, the Countess Was al^ 
ready the wife of Lord Vaux, being so described on the 2d of 
July in the year preceding the date of it She must have been 
privy to the inquisition ; for the jurors find her living at Caver- 
sham, and the deeds to which they had recourse were neoessariky 
in her custody. Why did she not produce the children Edward 
and Nicholas at that time, when, protected by her second hus- 
band, she might have boldly avowed their birth ? 

'^ Of all persons named in the pedigree the birth is proved, but 
not of Edward and Nicholas. An annuity is directed in the patent 
creating William Earl of Banbury, to be paid out of the exche- 
quer, which was never claimed by Nicholas. In short all pro- 
ceedings are studiously avoided in which the Crown was immo- 
diately interested; for the truth must have come out if such 
questions had arisen. 

V The message to the Lords in 1628, was the legitimate cause 
of all that happened afterwards. The earl acted up to the main 
declaration in that message, namely, that he was childless ; not 
only in the conveyances of his property, in which he always 
treated himself as having no issue, but in his last will, in which 
he makes no provision for any. This will be considered in con- 
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i^ection with the preo^ing eonveyanees of his estates. He 
sinks into the grave, hairing industriously stripped his supposed 
issue of all that property to which, under solemn settlements, 
they would have been entitled. And this is the act of a man 
who had a high heitsditary honour to transmit to his posterity. 

*' It has been asserted by those who have contended for the pre> 
sent claim, that the second inquisition invalidated the finding of 
the first. But I must say that without very strong legal grounds, 
the second ought never to have been taken. I will not go the 
length to say that a traverse, or a tneUus inqtdrendufn, was abso- 
lutely indispensable ; but it would have been decent to have 
proceeded upon some grounds legally impugning the validity of 
the first If an inquisition be directed in one county, and after* 
wards in another, as was frequently the case, the main findings 
must be the same, as to whether any issue left by the parties* 
One cannot in this respect contradict the other, without sheurisig 
strong grounds for such contradiction. The examinations of the 
witnesses in 1661, instead of proving access, go to disprove it. 
Much better evidence might have been produced in 1661 ; I 
mean the evidence of repute. There were six Telations nearly 
allied to the claimant, if he was the person he stated himself to 
be ; and among them three were maternal uncles, then in the 
House, whose testimony would have been surely of greater 
value than that of the obscure witnesses who weie then pro- 
duced. 

The petitioner had prayed in 1692 to be tried as a peer. 
If he was a peer, it was his right so to be tried ; and it wasti 
regular proceeding, nay the duty of the House, to inquire into 
the merits of the petition. In consequence of this inquiry, they 
came to a resolution to dismiss the petition upon a reference to 
an the former proceedings before the House. 

The indictment pending against the petitioner having beeti 
removed by certiorari into the King's Bench, he pleaded a mis* 
nomer in abatement. To this plea Sir John Somers, the then 
Attorney General, replied that the petitioner ought to answer to 
the indictment ; for that the House had resolved that he was no 
peer. To this replication the petitioner demurred ; and Sir Ed- 
ward Ward, who in the mean time had become Attorney Gene* 
ral, seems to have joined in the demurrer. Lord Holt was of 
opinion that the replication did not avoid the plea, and quashed 
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the indictment. Most probably not upon the original question 
of right, or no right, to the peerage; but upon the insafficiency, 
according to his opinion , of the replication, which seemed to 
proceed upon a supposed original jurisdiction of the House in 
matters of peerage. This left the original question precisely in 
the situation in which it had stood before the investigation. 
Skinner's Rep. The Opinion of Lord Holt does not seem to hare been acceded to 

by the rest of the bench. If a writ of error had been argued, 
the questions growing out of it, might have set the claim for 
ever at rest. 

** The peers who in 1692 negatived the resolution, thought 
themselves so much bound by this proceeding, that they con- 
curred in 1697 in the address. The president of the council. 
Lord Carmarthen, afterwards Duke of Leeds, the Marquis of 
Halifax, Lord Mulgrave, afterwards Marquis of Normanby, the 
Earl of Marlborough, and Lord Oodolphin, were dissentient to 
the resolution of 1692 ; yet held themselves bound by it in 1697, 
and went up with the address." 

The Lord Chancellor, after recapitulating the leading parts of 
the evidence for and against the claim, concluded by saying, — 
'' If any Lord shall vote for the claim upon the ground that Lord 
Banbury was married to the Countess, and that paier est quern, 
nuptue demonsirantf he will vote upon mistaken grounds." 

Upon a division, the claim was rejected; twenty-one peers 

having voted against it, and thirteen for it. And the committee 

resolved that the petitioner was not entitled to the dignity and 

honour of Earl of Banbury ; to which the House agreed. 

Earldom of 72. W. Fitzharding Berkeley claimed the earldom of Berke- 

Printed Caie. ley. Stating that Frederic Augustus Earl of Berkeley died in 

Case. AmiSL l^^O leaving the claimant his eldest son and heir; he having 

Ul. p. 318. 329. jjggjj married to Mary, the then Dowager Cdintefl|«f Berkeley, 

in 1786; and the claimant being the eldest son of t)iat marriage, 
was heir male of the body of George first EaiT^ Berkeley, who 
was created Earl of Berkeley, to him and the heirs male of his 
body by letters patent in 31 Cha. 2. The Attorney-General, 
(Sir V. Gibbs,) reported. That it had been satisfactorily proved 
before him that the earldom of Berkeley was granted by letters 
patent to Greorge Lord Berkeley and the heirs male of his body ; 
and that the said dignity descended to the said Frederic Au- 
gustus Earl of Berkeley, the father of the petitioner, and had 
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descended to the petitioner, if he was the lawful eldest son of 
the said late earl. 

That the Dowager Countess of Berkeley had stated to him 
that she was married to the late earl in March 17 86, and that 
the petitioner was the eldest son of the said late earl and herself, 
bom in 1786. 

That a copy of the register of the said marriage, extracted 
from the register book of the parish of Berkeley, was produced 
to him. 

That, in consequence of some inquiries which this information 
led him to make, he found that a second marriage had been 
solemnized between the said late Earl and the then Dowager 
Countess of Berkeley, on the 16th May, 1796, which was long 
after the birth of the petitioner. 

That a copy of the register of the second marriage, taken. from 
the register book of the parish of Lambeth, was produced to 
him ; and that he was informed that the petitioner had much 
parol evidence to bring forward for the purpose of explaining the 
fact of the second marriage, and of establishing the validity of 
the first. 

That under these circumstances, having no power to examine 
the witnesses who might be called before him ; and seeing that 
without such an examination the validity of the first marriage, 
upon which the claim of the petitioner altogether depended, 
could not be brought to a satisfactory decision ; he advised his 
Majesty to refer the petition to the House of Lords. 

The petition was accordingly referred to the House of Lords, 
and the claim heard before the Committee of Privileges, where a 
great number of witnesses were examined ; and the Committee 
not being satisfied with the proofs of the first marriage, resolved 
that the claimant had not made out his claim to the dignity of 
Earl Berkeley, which was confirmed by the House, (a) 

73. H. F. Hastings petitioned his R. H. the Prince Regent Julys, laii. 
for the earldom of Huntingdon. Upon a reference to the Attorney* Himtinsdc 



urn. 
PrintMrcaie* 



(a) [Mr. Berkeley, the claimant to the earldom, haviDg succeeded to the castle and 
manor of Berkeley, nnder the will of the late earl, recently preaented a petition to his 
Majesty, praying to be summoned to parliament aa Baron Berkeley, in respect of his 
tenure of Berkeley Castle. This petition, with the Attorney Generars report thereon, 
was referred to the House of Lords, who do not appear to have come to a decision ; but 
the claimant has since been created Baron Scgra?e<] 
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General (Sir Samael Shepbeid) be reported that the iaid euULoai 
was created by letters patent 21 Hen. 8. advancing George Lord 
Hastings to that dignity, with Uoiitatiaii to the heirs nude of his 
body ; and the petitioner stated that he was entitled to the said 
earldom^ as the surviving heir male of the body of the said 
George, first Earl of Huntingdon. 

That the said Gecvge, first Earl of Huntingdon left issue five 
sons, of whom Sir Francis the eldest succeeded to the earldos^ 
and died leaving six sons Henry, George, William, who died 
without issue. Sir Edward fourth son, from whom the petitioner 
was descended, and was heir male of his body, and two other 
sons. That all the male descendants of Henry and Geoigs, the 
two eldest sons of Sir Francis, the second Eari oi Huntingdon, 
were extinct ; by which the said H. F. Hastings was become 
heir male of the body of the first Earl of Huntingdon. 

The report concludes in these words-^^ Upon the whole of 
this case I am humbly of opinion that the petitioner has suffi- 
ciently proved his right to the title of Earl of Huntingdon ; and 
that it may be advisable to order a writ of summons to the peti- 
tioner/' 

A writ of summons was issued accordingly ; and Mr. Hastings 
took his seat in the House of Peers, as Earl of Huntingdon. 

74. [A dignity may also be granted to the heirs male of the 
grantee for ever, as well as to the heini male of the body. 

75. This is the form of limitatioQ in the patent granting the 
dignity of the earldom of Devon, which was recently discussed 
before a Coounittee of Privileges in the House of Lords. 

Sl!lJ 2 D^**&* 76. Viscount Courtenay, in June, 1830, presented his petition 
ciaike, App. to the King, claiming the earldom of Devon, and his Majesty 

having first referred the same to the Attorney-General, who made 
his report thereon, afterwards referred the petition and report to 
the consideration of the House of Lords* In pursuance of the 
standing order of the House, the claimant submitted the follow* 
iog statement of bis case. 

In the first year of the reign of Queen Mary, Sir Edward 
Courtenay, Knight, (son and heir of Henry Marquis of Exeter, 
and Earl of Devon, who was attainted and executed in the 3 1 
Hen. 8.) was created Earl of Devon, to hold to him and his heirs 
male for ever, by a patent, containing the following words : — 
Habendum et tenendum mmen, 9tafwn, siilump tUulym, kMffrem, 
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et dignitatem ComUU Devenie predicta, cum ommbu$ et smguli$ 
preeminencus, hcmorUnu, et eeteri$ qmbuscunque hujusmodi statui 
Condtis Dewjme pertineiMnu, dve spectaniibus prefato Edwardo et 
heredUm$ suis mateulis wqwpetuum. The patent farther went on 
to say that the Queen granted '' to the aforesaid now earl, that 
he and his heirs male may have, hotd, enjoy, and possess in all 
parliaments and other places the same pre^-eminence as any of the 
ancestors of the said earl, being heretofore Earls of Devon, had 
hdd or enjoyed.'' The grantee of this peerage died on the 18th 
of Septembcar, 1556, unmarried. His heir male was Sir WiUiam 
Gourlmay, of Powderham,and from him the clidmant was lineally 
descended. The Attorney^Qeneral (Sir J. Scarlet) reported that 
the claimant ^^ had proved himself to be the male descendant of 
Hugh, second Earl of Devon, and, therefore, according to the 
pedigree, proved the nearest heir male of Sir Edward Courtenay, 
who Was created Earl of Devon by letters patent of the first of 
Mary, to hold sihi et heredibus tim moMCuiU mperpetuum*" The 
Attorney-General then added, '' Whether under that patent the 
daimant can establish a tide to the dignity of Earl of Devon, is 
a question of very grave consideration, and, as far as I am in- 
formed, has not received any precise determination, on which ac- 
oonnt, I humbly submit to your Majesty that the claim ought to 
be referred to the consideration and report of the House of 
Peers." 

When the case came on before a Committee of Privileges, it 
was argued on the part of the claimant, by Mr. Pepya and Mr. 
Nicholas, and for the Crown by Sir Thomas Denman, who 
had in the mean time been appointed his Majesty's Attorney- 
(General. 

Lord Brougham, C.*^Thia, my Lords, is a question of much 
eurieaity and importance, whether considered in an antiquarian 
point of view, or as a matter of legal principle. There is, pei^ 
haps, no other csyie in which the claim to a peerage can be 
founded on a similar patent. The nsual mode adopted in patents 
of nobility in this part of the kingdom is to make the grant to 
the first gmntee and the heira male of his body. That mode is 
eometimes called the creation of a barony in fee, but more 
properiy in fee-tail, for if it were in fee it would be descendible 
to the heirs general of the gmntee. There are other oreations 
by writ of summons, and by the person thus summoned actually 
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taking his seat in this House. The Crowa has also the power 
of granting patents of nobility in sach language as will make 
them descendible to the female as well as the male heirs of the 
body of the grantee, but the more ordinary course is to make 
them descendible only to the male heirs of the body of the 
grantee. In Scotland, however, a different rule frequently 
prevails, and the dignity is granted to a man and his " heirs 
whosoever." In the 21st Richard II. nine peers were created, 
to all of whom the peerage was limited to ^* the heirs of their 
bodies," except only Earl Scrope, who being a particular favour- 
ite had the dignity granted to him and his heirs male mperpe- 
tuum; a circumstance which shows that, though such a grant 
was not at that time general, it was not unknown. The grant 
in the present instance is in similar terms, and a more satis- 
factory proof of pedigree never was given. The only question 
therefore is, whether by the laws which regulate the descent of 
honours, this grant carries with it the right of succession in 
favour of the collateral heirs. If a grant of lands had been 
made by the Crown in these terms, the grant would have been 
void, but the argument as to the rule of construction on a grant 
of lands by the Crown, is not to be imported into this case, 
which is one of a grant of honours. The difference between the 
two is manifest ; for the rule of construction which would make 
such a grant of lands void is adopted for the protection of the 
property of the Crown ; but it cannot be said that the same 
protection is needed in the case of honours, for the Crown doee 
not part with the honours it confers as it does with the land it 
grants, since it is, as our law-writers term it, the fountain of 
honours, and a fountain that is inexhaustible. The Crown^ 
therefore, is not injured in its interests by such a grant, for 
honours are the creation of the Crown, rather than any existent 
thing transferred by it The rule of construction applicable to 
grants of lands has therefore been truly said not to extend to 
grants of honours, or of armories or arms, which are but a 
species of honours. The power of the Crown to make such a 
grant as this, is not denied. That admission rests in the first 
place on the fact, that grants of a similar kind have been before 
made. In the next place, on the reason of the thing, such a 
grant is not objectionable, for it is hardly greater than a grant 
to the heirs general of a man's body. If the Crown grant a 
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barony by summons with a seat in Parliament, the dignity will 
descend to the heirs in tail general, and will therefore vest in 
females as well as males. Now, if such a dignity should descend 
to a daughter^ she may marry a man of a different family, and 
the blood of the next taker will only be connected with the 
original family by a female. The same thing may happen again 
and again, till at last the dignity gets to such an immeasurable 
distance from the first family, that it becomes impossible to trace 
it to the free original stock. I can hardly conceive any thing 
more from control than this. In the present case, however, the 
words of the patent limit the descent to the heirs male, so that 
it can only be vested in the male blood of the family, to the ex- 
clusion of all strangers to the grant. As to the power of the 
Crown to make such a grant, it appears from the authorities that 
the Crown may grant a peerage for life, and not only for the life 
of the grantee, but pur outer vie. His Lordship then proceeded 
to make the observations before stated, ch. 2, s. 14, and con- S«P* P* l^^« 
tinned thus : — I now come to the question of the exercise of this 
power. In the 3rd of Charles I., a peerage that had been 
granted to a man et heredibus mis tarn de latere quam de corpore 
was held good, though that was a limitation that would clearly 
include collaterals. Upon this subject there seems to be a mis- 
take in the note to Co. Litt 27 6, where the case of Aubrey de 
Vere, Earl of Oxford, is cited. That case came on in 1 Charles 1, 
by petition to the Crown, and the resolution on the case was 
delivered by Croke and others. In the case in Jones's Reports, 
it is stated that the grant was '^ by the assent of Parliament" 
to Aubrey de Vere, in the' time of Richard II., of the estate 
and honours of the Earl of Oxford, and that the King granted 
and restored the honours. In the note in Co. Litt it is said that 
that case was out of the ordinary rules of law, for that the limi- 
tation subsisted by authority of Parliament. On examining the 
case itself it will be found, in the first place, that that was not 
the principal pointy and in the next place, that though the 
judgment was in the result correct, the arguments on which it 
was founded were only those of the individual judges, and not 
of the Court. But besides this, it appears that these peerages, 
the claim to one of which was then made by a collateral de- 
scendant of the grantee, had formerly existed, and had been put 
an end to by attainders most corruptly procured, many of the 
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members of this House having come to the Hoase, and there 
taken oaths to pass verdicts of guilty on all the accused. 
Having in this manner, as they thought, duly qualified them- 
selves to pronounce judgment, they attainted several noble 
persons, alleging as a sufficient defence in morals and religion 
for what they had done, that they were bound to perform the 
oath they had taken. The attainder occurred in the 16 Rich. II. 
and the reversal in the 21st of the same reign. The words in 
the reversal are restitue, donne^ et granite per assent de ParHamttU. 
The words ex assensu Parliamenti, to be found in this case, do 
not therefore mean that the grant took eilect ex assensu ParHor 
mentiy but that it was by this assent that the attainder was 
reversed. In that sense they are correct and intelligible, for the 
attainder having passed, could only be reversed by the force of 
an act of parliament, and the words I have mentioned refer to 
the attainder, therefore, and not to the grant, which certainly did 
not require an act of parliament to make it effectual. To the 
same point may be referred the word restored^ which is to be 
found in the case. Croke, therefore, made a mistake when he 
referred the words ex assensu ParHamenii to the grant, in order to 
show that such a grant could not be made without the authority 
of parliament, for the act was not necessary for such a purpose, 
but it was necessary to reverse the attaiikler, and that is the trae 
reason of these words having been entered on the roll. In tbe 
2l8t of Rich. II. came the reversal of these unjust attainders ; 
and it is remarkable, that John de Lancaster, against whom one 
of them had been directed, and who claimed no honours, had 
the attainder against him reversed, in the very same words as 
those employed in the case of persons who had peerages. On 
the grounds which I have thus enumerated, I am of opinion 
that the claimant in the present case has made out his title, 
and I shall therefore humbly move your Lordships to that 
effect. 

Lord Wynford, after commenting upon Mr. Justice Doddridge's 
P. 149. observations, noticed in a former page, and concurring with Lord 

Brougham in his strictures on the case of the Earl of Oxford, 
observed, *' The decision of Lord Eldon, in the Annandale case, 
appears to me to be strongly in point upon the present ; but ihe 
case of the claim of the earldom of Oxford is amply sufficient for 
us. In that case the House decided that under a grant to the 
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taker of the title and his heirs male. Sir Aubrey de Vere, though 
not descended from the original earl, was entitled. I come, then, 
to the question, whether the King has the power to make such a 
grant. I assume that he has ; and if he has the power, I ask, 
has he not exercised it ? If the Crown meant that merely the 
descendants of the body of the last earl should take, would not 
the same words have been used that are employed in an ordinary 
patent ? The circumstance of the difference in the words shows 
that a different intention was entertained, and the decisions that 
have taken place with respect to land, show that these words have 
a different import from those that are required to create an estate 
t€ul. It is clear, however, from another circumstance, that the 
Crown intended to give more than usual, for not only is the earl 
to have the precedence that would belong to an Earl of Devon, 
from the time of his creation, but he is to enjoy precedence as if 
he took under the creation of the first Earl of Devon ; so that 
without travelling out of the record, it appears to me that there 
is sufficient to justify us in saying tliat, in point of law, this 
claim is fully made out. Upon the question of the pedigree, I 
have already expressed my opinion, and as I believe that both 
the fact of the descent from the first Earl of Devon, and the legal 
effect of the words in the patent, are in favour of the claimant, I 
can have no hesitation whatever in seconding the motion of my 
noble and learned friend." 

The question was put by the Earl of Shaftesbury, and the 
claim allowed. 

77. It appears from the printed evidence before the committee 
that Hugh, first Earl of Devon, had five sons; Hugh, second 
earl, William, Humphrey, Sir Peter, and Sir Philip Courtenay. 
Edward, the last Earl of Devon, who died without issue, was 
the last heir male of the body of Hugh, the second earl ; Wil- 
liam, Humphrey, and Sir Peter, brothers of Hugh, the second 
earl, died without issue; and from Sir Philip, the youngest 
brother of Hugh, the second earl, the claimant was lineal heir 
male of the body of Hugh, the first Earl of Devon, the common 
ancestor. So that Edward, Earl of Devon, was the heir male of 
the body of Hugh, the second earl, and the claimant was heir 
male of the body of Sir Philip, his youngest brother ; and con- 
sequently Ae claimant was the heir m»le of Edward, the last 
eorl, in the collateral line.] 
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A FRANCHISE IS a royal privilege* or branch of the King's 
prerogative^ subsisting in a subject by a grant from the Crown. 
Formerly grants of royal franchises were so common, that in the 
Rot. Pari. Vol. parliament held in 21 Edw. 3. there is a petition from the Com- 
mons to the Kingy stating that franchises had been so largely 
granted in times past, that almost all thelands were enfranchised^ 
to the great averUement and estingsement of the common law, and 
in great oppression of the people ; praying the King to restrain 
such grants for the time to come. To which his Majesty an- 
swered, that the franchises which should be granted in future 
should be made with good advisement. 

Franchises are extremely numerous, and of various kinds: but 
only some of them will here be treated of» which are immediately 
annexed to, or connected with, real property. 

2. Tacitus says, the Germans, when not employed in war^ 
passed most of their time in hunting ; and Heineccius, who haa 
collected the ancient laws and customs of his countrymen with 



A forest. 
De Mor. Ger. 
c. 16* 
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great accuracy^ states, that the right of hunting was reserved 
to their princes, and those to whom they communicated that 
privilege. 

Quum ergo jure patrio pleraque aSeoTrora aliayus momenti ^^®™' J"'- 
sint in dominio reip\ vel principis, Quin et jus venandi No. 82. 
sit penes solos principes, vel eos quibuscum illud communicatum 
est. 

3. The Normans, who were a German tribe, introduced this 
doctrine into England, as appeal's from some very ancient and 
respectable authorities. Thus Ordericus Vitalis says of Henry I. 
omnem ferarum venationem totius Anglia sibi peculiarem vindi- 
cavity et vix pancis nobilioribus ac familiaribus priviiegium in 
propriis saltibus, venandi permisit: and we find the following 
passage in Mat. Paris, anno 1209. Rex Anglorum Johannes, ad 
natale Domnif fuit aptul Bristollum, et ibi capturam avium per 
totam Angliam interdixit. 

4. These regulations were probably made in consequence of 
some violation of the King*s rights respecting game ; for Bracton 

states the royal prerogative in the following words: — Habet Lib. 2. c. 24. 
eliam (Rex) de jure gentium, in manu sud, qua de jure naturali 
deberunt esse communia ; sicut feras bestias, et aves non domesticos. 
And Manwood, upon the authority of this passage, says — '' In Forest Ltws, 
like manner wild beasts of venery, and beasts and fowls of chase 
and warren, being things of great excellency, they are meetest 
for the dignity of a prince, for his pastime and delight ; and 
therefore they do most properly belong unto the King only." 

6. In consequence of this prerogative, the first monarchs of 
the Norman line not only reserved to themselves the sole and 
exclusive property of the ancient forests, but also created others 4lDst.390« 
of great extent over the lands of private persons ; which they 
placed under the jurisdiction of particular courts; and enacted 
laws of the roost arbitrary and cruel kind for the preservation of 
the game therein. 

__ I 

6. The practice of afforesting the lands of private persons, 
being highly destructive of their properties, was remedied by the 
charta deforestd, 9 Hen. 3. which enacted, that all the lands 
that had been afforested by King Henry II., King Richard I., 
and King John, except the proper demesnes of the Crown, should 
be disafforested, and freed from the forest laws. The lands 
thus disafforested are called purlieus, fiut though exempted 
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from the forest laws, so that the projHietorB of such districts may 
occupy them as their freehold, yet, as to some purposes, they 
have the privileges of a forest. 

7. Manwood defines a forest to be '' A certain territory or cir- 
cuit of woody grounds and pastures, known by its bounds and 
privileges, for the peaceable being and abiding of wild beasts 
and fowls of forest, chase, and warren ; to be under the King's 
protection, for his princely delight ; replenished with beasts of 
venery and chase, and great coverts of vert for the succour of the 
said beasts ; for preservation whereof there are particular laws, 
privileges, and offices belonging thereto/* Beasts of forests are 
properly hart^ hind, hare, boar, and wolf; but all beasts of ve- 
nery are equally protected in a forest, for it comprehends within 
it a chase, park, and free warren. 

8. Several of the royal forests were granted by the Crown to 
great lords, by which they acquired the royal franchise of a 

Caieof Lcic«- forest. Thus in 6 Jac. 1., all the justices and barons held that 

ter forest, Cro. "^ 

Jac. 155. a forest may well be in the hands of a subject ; and shall be 

used as a forest, if the King gives authority, by express words, 
for the administration of justice there, and for his justices to 
come there. And if such grantee might have commission in 
such case to use, and have officers of a forest, then it shonld 
continue a forest in the hands of a subject. 

4 Inst. 297. 9. Part of the land and wood comprised in a forest may be- 

Cro. Jac. 155< , , . , ... 

long to private persons ; but they can only occupy and enjoy it 
in such manner as is consistent with the rights of the pro- 
prietor of the franchise of forest, and the preservation of the 
game. 

A chaie. 10. A chase is a franchise or liberty of keeping certain kinds 

of wild animals within a particular and known district, with an 
exclusive right of hunting them therein. It is in most respects 
similar to a forest ; the only difference between them being, that 
a chase has no laws peculiar to it, so that all offences in chases 
are punishable by the common law, not by the forest laws. 

Beasts of chase ar e buck, doe, fox, martin, and roe^ in which 
the owner of the chase has a property. 

11 Rep, 86 a. H. Where a chase belongs to a subject, it must have been 

originally created by a grant from the Crown, giving to the 
grantee the franchise of chase over a certain tract of ground ; or 

4 iiiit.314. by a grant of a royal forept to a subject, but without any words 



TUle XXVIL Frufichises. s. 11—16. 247 

enabling him to hold courts ; in which case the forest became a 
chase. 

12. Lord Coke says, no King of England could have made a 4 Inst. 30i. 
chase for himself in any of the grounds of his subjects. And 
that when King Henry VIII. determined to make a chase about 
his palace at Hampton Court, he was obliged to obtain the pre- 
vious consent of the freeholders, and customary tenants, over 
whose lands the chase was to extend. 

13. The erection of this chase was confirmed by an act of par- statutes at 
liament. 31 Hen. 8. c. 5., which recites the indenture made be- ^^leiV. 
tween the King and the freeholders and customary tenants of 
the neighbouring townships, in which it was stipulated that they 
should have liberty to cut their woods within the chase, without 
the King's licence ; and to fence against the deer, while their 
corn was growing ; but that after the com was carried, the offi- 
cers of the chase should be allowed to make deer lepes and 
brekes in the fences, that the deer might enter the ground where 
the corn had been sown, for their feeding, while the land remain- 
ed unsown ; but that in other respects the proprietors should 
obey the laws of the chase. And for recompence it was 
agreed that a third of the rent of the freeholds, and a moiety of 
the fine of every copyholder, should be deducted. « 

14. It was resolved by all the Judges in 5 Ja. 1. that persons Case of forests, 
having freehold lands within a royal chase might cut their tim- 4 jQ^tf 293! 
ber and wood growing there without the view or licence of any ; 
but if they cut so much that there was not sufficient left for 
covert, to maintain the game of the King, they should be pu- 
nished. So if a common person had chase in another's soil, the 
owner of the soil could not destroy all the wood : but must leave 
sufficient covert and browse, as had been accustomed. 

15. A park is an inclosed chase, extending over a person's A park. 

own grounds, privileged for beasts of venery, and beasts of forest 2 199. * 

and chase, by the King's grant or prescription. And it appears 
from the Ordinatio de Liber tatibus Perquirendis, 27 Edw. 1., that 
those who would purchase a new park should have writs of in- 
quiry out of Chancery, and there make fine for the park having. 
And in Madox's History of the Exchequer there is an instance of yol.l.557.4to. 
a person being fined forty marks for making a park without the 
King's licence. 

16. To a park three things are neceesary : — ]. A grant from 11 Rep. 87. b. 

Cro. Cfar. 60. 
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the Crown. 2. Inclosures by pale, wall, or hedge. 3. Beasts 
of park, sach as bu ck, doe, 8c c. And where all the deer are de- 
stroyed, it shall no more be accounted a park ; which consists of 
yerty venison, and inciosare ; for if it be determined in any of 
these, it is a total disparking. 

17. Manwood says, there are parks in many forests, which are 
claimed either by grant from the King, or by prescription. That 
if a subject is owner of a forest,, he may give licence to another 
to inclose a park within the meers of his forest, to hold the same 
so inclosed, with all such venison as the grantee shall put in, to 
him and his heirs. But if such park is so slightly inclosed, that 
the wild beasts of the forest get into it, the lord of the forest may» 
in that case, enter and hunt there at his pleasure. 

4 Inst 3U. jg^ Parks as well as chases are subject to the common law, 

and not governed by the forest laws ; but by the statute Westnt. 
1. c. 20. trespassers in parks are made liable to very severe 
punishments. 

A fret warren. jg, A free warren is a franchise to have and keep certain vriW 

beasts and fowls called game within the precincts of a manor, or 
^<^ f'. i^ /3A^i^ other known place ; in which animals the owner of a warren has 
^/ ^ • a property, and consequently^ a right to exclude all other persons 

from hunting or taking them. This franchise, like thatof chase, 
or park, must be derived from a royal grant, or from prescription, 
which supposes such a grant ; it being laid down in the case of 

11 Rep. 87. b. monopolies, 44. Eliz. — *' That none can make a park» chase, or 

warren without the King's licence ; for that is quodammodo to 
appropriate those creatures which are fera fuUura, et nulHus in 

Ante 1. 16. bofds, to himself, and to restrain them of their natural liberty.'* 

And it appears from the Ordinatio de Libertatibus Perqmrendis^ 
that those who would purchase free warren should make fine for 
it, in the same manner as for a park. 

GioM.im;e 20. Spelman was of opinion that free warren was introduced 

into England by the Normans ; and it is certain that our monarchs 
have been in the practice of granting this franchise ever since 
the Conquest. For in the charter of foundation of Battle-abbey 

VoFl^n! ^® ^^^ following words, Warrennam propriam in ipsa leug& ha- 

beat ecclesia ; et in omnibus maneriis suis. And the following is 

West. Symb. the usual form in which these grants were made : — Quod ipse ei 

haredes sui imperpetuum habeant liberam warrennam in omnibus 
dominicis terris de N. in com. E., dum tamen terras iUtt non sint 
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infra metasforesta nostra, ita quod nullus intret terras illas ad 
Jugandum in eis, vel aliquid capiendum qua ad warrennam pertinet, 
sine licentia et voluntate ipsius E.y velharedum suorum, sub forisfac" 
turd decern librarum. 

21. The most ancient charter of free warren in the Tower is 
dated 1 John. And it appears from Dugdale's Baronage that, 
during the reigns of the three first Edwards, an infinite number 
of ^^rants of this kind were made to the principal nobility, from 
which Sir W. Blackstone has justly concluded that the sole 2Coinm. 417. 
right of taking and destroying game belonged exclusively to the 
King ; for otherwise he could not grant it to his subjects. 

22* An opinion has however been lately advanced, that by the 
common law every possessor of land had an exclusive right, 
ratione soli, to all the game thereon. But this is not supported 
by any authority, and is contradicted by the several acts, which 
require a certain qualification of property to enable a person to 
kill the game on his own estate. For if the game did belong to 
the proprietor of the land, those acts would have been grossly 
unjust, as taking from the poor man, though not from the rich Infra, t. 47. 
one, the right of enjoying that which was before his own. 

23. The beasts of waiTen are hares and rabbi ts ; the fowls of 
warren are pheasants and partridges. And the effect of a grant 
of free warren is, to vest in the grantee a qualified property in 
those beasts and fowls, of the above description, that are on the 
lands comprised in the grant, as long as they remain there, and 

even after they are hunted out of the warren. And although it Fiti.N.a86» 
is said that a person may have a property in some wild animals, 
namely, rabbits, ratione soli, yet it is admitted that this property Sutton v. 
is subservient to that of a person having the franchise of free Mod.\'44.lid. 
warren, which is ratione primlegU, and suspends it; for in that ^y™*^^« 
case the property of the wild animals is in the person having 
the warren, not in the proprietor of the soil. 

24. The grantee of a free warren acquired also a right to Keilw. 149. b. 
appoint a person to watch over and preserve the game, called a 
warrener; who is justifiable in killing any' dogs, polecats, or 

other vermin which he finds disturbing or destroying the game. 
And by the statute 21 Edw. 1. st. 2. intituled De Malefactori" 
bus in Parcis, every forester, parker, or warrener, is authorised 
to kill persons trespassing in forests, parks, or warrens, who 
resist and refuse to yield themselves. 
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26. The Crown does not appear to have ever enjoyed the 
prerogative of granting free warren to one person over the lands 
of another. But still a person might have free warren over 
another's land by prescription. 

26. In a case upon a quo vHuranto, the defendant claimed 
free warren in R. and pleaded that he was seised in fee of the 
mancMT of R.^ whereof the locus in quo, &c. was parcel, and 
so prescribed to have free warren, within all the said manor^ 
and the demesnes thereof, so that none should chase any game 
in the said manor and the demesnes thereof without his leave. 
Issue was taken that he and all those whose estate, &c. had no 
free warren within the said manor and demesnes ; and found for 
the defendant. It was objected that this prescription was not 
good, viz. to have free warren in the manor and in the demesnes 
of the manor ; for though he may prescribe to have it in his 
own demesnes, yet he could not prescribe to have it in the lands 
of others his freeholders. To this it was answered by Roll, 
(counsel for the defendant) that a prescription to have free 
warren in his manor was good, as well in the lands of the 
freeholders as in the demesnes. For being by prescription, it 
should be intended this liberty was before there were any free- 
holders; whose estates were afterwards extracted out of the 
demesnes of the manor. No judgment was given: but Roll's 
doctrine is admitted in several cases stated in Brooke's Ab., 
and also in a case reported by Bulstrode. 

27. Other circumstances might also give rise to a right of 
free warren over another person's land. Thus a person having 
free warren over certain lands may alien them, reserving the 
warren. But if he aliens the lands without the warren, and 
without reserving it to himself, it is determined and gone ; for 
the alienor has parted with his right to the land, dischai^ed of 
all things, so that he cannot have it ; nor does the alienee take 
it, because it is not granted to him, but ouly the land. 

28. A warren may be appendant to a manor, or in gross ; it 
being said that a warren in gross in a patentee does not pass 
by a bargain and sale of the manor, for a warren is not parcel 
of, or any member of a manor : though it may be appertaining 
by prescription. And in a note in Dyer it is said that there is a 
difference between a warren used to a manor from time immemo- 
rial, and a warren appendant : for in the first case it shall not 
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pass by a grant of the oaanory cum pertinentm, because it is not 
parcel ; whereas io the other it shall pass, but not without the 
words cum pertinentUs, 

29. A person may have a warren by prescription in a forest : 
but in that case there must be an allowance of it in eyre» that is, 
in the court of the forest, and then a grant is presumed ; other- 
wise not* 

30. Thus where Sir R. Harrison claimed a warren, in Windsor Harrison's 
forest, at the justice seat, but it not being allowed in eyre, he was 267.' 
fined ten shillings, and the warren was ordered to be destroyed. 

31. Lord Coke says, a man may have a chase as belonging 4. lost sis. 
to his manor, in his own woods, as well as a warren or park in 

his own grounds. For the chase, warren, or park, are collateral 
inheritances, and not issuing out of the soil, as common does. 
Therefore if a person has a chase in another's grounds, and 
purchases the ground, the chase remains. 

32. The origin and general nature of manors has been already A manor, 
stated ; and it has been shown that they are feudal seignories, ^ \,hc. 
accompanied with royal franchises, their essence consisting in 

the lord's right to hold a court for the administration of justice; 
which is part of the King's prerogative, and must therefore have 
been originally derived from the Crown. 

33. A manor consists of the demesnes, that is, the lands 
whereof the lord is seised, whether in his own occupation or 
in that of his lessees for years, copyholders, or customary tenants; 
together with the wastes ; and also of the rents and services re- Bro Ab. tit. 
served upon the grants in fee simple originally made to the ^ ' 
tenants, or at any time before the statute QmIu Emptores, and 

of the reversion of those parts of the demesnes that were 
granted out for life or in tail. 

34. Although the presumption be that the lord of the manor 2 Wooddeson 
is entitled to the soil of the wastes, situated within the manor, 

yet any other person may exclude him, by proving acts of 
ownership. 

35. Before the statute Quia Emptores a lord of a manor might PiM»t. c 2. 
have granted part of the demesnes to hold of himself, as of bis 
manor, reserving fealty, rent, and suit of court. But if, since 
that statute, a lord of a manor conveys away a portion of his ^ 

^niteM§snesliOee,^ey'd5SS;e to be a part of the manor^ and can 
never after become parcel of it. Nor can the lord reserve to \ 
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uu bisMir the aadc^ Krriccs, far the aBenee wiD liold of the next 

IL IML - ■ _. 

rff.iOuc.6uA. Mipenor lonL Aad id a la o d e m c«e, where a lord of a manor 

14L 



eoDvejped part of the i lfiwu i fa to a penoa and his heirs^ to hold 
Cot* Wines' 0f iiie gnuitor, as of hk said Banor, bj fealty and suit of court, 

h was fcaolTed that the giaotee did not hold of the manor, and 
not a firrN i Uer thcrai£ It is h ow e tc i obaerrable that this 
a om fey a nce in fee simple. Had it been only for life, or in 
tafl, it would have heeo otherwiae. 

3& Ahhovgh the lands wfaidi were gnmted out in fee by the 
original fimnder of a manor, to be held of the manor, by fealty, 
and suit and serrioe to the loid's oomrt, are not parcel of the 
manor ; yet they are com p ri s ed within its boundaries, and sub- 
ject to its jnisdictioo, for they originally constituted part of it. 
And if they escheat to the lord, they again become parcel of the 
As. 11 Jfod. manor. It is the same as to lands granted by lords of manors, 
^^^' prior to the statute Qua JEii^ores. 

Bi^hiiflf th^ 37. Whenerer the Crown granted a tract of land with a juris- 

Cowdl* htm. diction, it became a manor, or a feudum nMU ; and a right of 
^^ ^^ *" hunting over it followed as a regular consequence, being one of 

the franchises induded in the royalty, in conformity to the gene- 
ral practice then existing upon the continent. For by the cus- 
tomary law <^ France, every possessor of a fief had a right of 
u^ 1^3. hunting over the lands comprised within it* Out a Jief a droii 
^1* de chant was a maxim there ; and appears to have been, adopted 

here, upon the introduction of feuds, (a) 

38* If the right of hunting and killing the game on a manor 

was not included in the franchise or royalty, it must have re- 

Aote, i. 4. mained in the Crown, so that no one could sport there, by which 

the game must have increased to such a degree as to become a 
nuisance. The lord's right to hunt and kill the game upon his 
manor did not, however, give him any property in it before it 
was killed : that still remained in the Crown ; and was, in an 
infinite number of instances, afterwards conferred on the pro- 
prietors of manors, by grants of free chase and warren. 

39. That the possession of a manor gave a right to hunt over 
it appears from some of our most ancient law writers. In Kit- 

(a) ilucujMttoncf, venationet, €i Tpucationn, cum fundo, traware, nemo unfumn 
dubitavit, ita ut qui feudum aecepU, aucupari oenan pitcari in eo posait, et etiam alium 
externum prohibere, ne aueupandi, venandi, cut piteandi, causd ingrediatur, Craigii Jos 
Feudale, lib. 2, tit. 8. s. 7. 



Antt, 1. 31. 
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chin's JurisdictioDSy first published in 1680, under the title 
Charge in Court Baron, is the following passage : — ** Also, if any 
trespass be made in any demesne of the lord, that is to say, in 
the com, grass, meadows, pastures, woods, hedges, or waters; 
or if any hawk or hunt within the demesnes of the lord, without 
his licence, or within his warren, these are presentable." And 
in Wilkinson's Office of Coroners and Sheriffs, first published in 
1618, in the charge to a homage of a court baron, is the follow- 
ing passage : — " And if any man hath fished, hawked, or hunted 
within this lordship, without the leave or licence of the lord of 
this manor, you must present him; for they are the lord's 
royalties, and therefore no man can lawfully come here to do 
either one or the other without his leave/' Now if the lord 
could license a stranger to hunt and hawk in his manor, he must 
necessarily have had that right himself; and that lords of manors 
had those rights appears to have been acknowledged by various 
acts of parliament. 

40. Thus by the statute 23 Eliz. c. 10. s. 2. (a) it is enacted « Geo.4.c. «9. 
that no manner of persons shall take or destroy pheasants or 
partridges in the night time, upon pain of forfeiture for every 
pheasant twenty shillings, and for every partridge ten shillings : 

one half of the said forfeitures to be to the chief lord or lords of 
the liberties, lordships, or manors, upon which the same shall be 
so taken or killed, and the other moiety to the informer. From 
which it may be inferred that the lords of manors were then 
deemed to have some kind of right to the pheasants and par- 
tridges upon their manors. 

41. By the statute 22 and 23 Cha. 2. c. 25. (6) reciting that 
divers disorderly persons had betaken themselves to the stealing 
and killing of conies, hares, pheasants, and other game, to the 
great prejudice of noblemen, gentlemen, and lords of manors, 
and other owners of warrens ; (c) it is enacted that all lords of 
manors and other royalties, not under the degree of an esquire, 
mfty» by writing under their hands and seals, authorize one or 
more gamekeepers within their respective manors to take all 
guns, bows, greyhounds, setting-dogs, 8cc. and the same to de- 

(a) Repealed by stat. 1 & 2 Will. 4. c. 32. 
— (b) Repealed by tbe 1 & 2 WUl. 4. c. 32. 

(e) The word worrai here means a rabbit warren, not a free warren. Vide t. 4 of 
this statute. 




^ag>nw4 the ^umt fam * in the n^^ 
«m1 be ai|«a.i]r uArmr.AtA far •» docai^ »s 
CMgaritted vitLIa any a e ci a it Aamt, pui, 

43. Bj the stalale 5 Ann. cl 14. s. -L jmtees of pence ud 
lords and IsHhcs of oanors are antlKftzsi to tdke haies, plien- 
ms^Bp and partxidgesy from any Ingzler and anqaafified person ; 
and alio dog«, nets, or other engines for the taking of game, 
fannd in the enstodT of penons no€ qnalified to keep the same. 
And it ia farther enarted, that it shall and may be lawfol (or any 
lord or lady of his or her lespecdve lordship or manor, by writing 
ander his or her hand and seal, to e iap o n e i his or her game- 
keeper or gamekeepers, opon hb or their own lordship or manor, 
as aforesaid, to kill hare, pheasant, partridge, or any other game 
whatsoever, for the ase of such lord or lady only. 

>ow it would be petfectlj absod to suppose that the Le- 
gislature shoald enaUe the lord or lady of a manor to confer 
on their gamekeeper a right which they themsdres did not 
possess* 

44* It follows from these statutes, that every lord of a manor 
4 Comm. 174. always had, and still has, a rieht to hunt and shoot over the de- 

find iM 2 & 3 ' o 

WiJL 4, c. 32. inetnes of his manor, though he may not have any of the qualifi- 
M. 10. 13. cations required by the game laws ; and this doctrine was fully 

admitted in the following case : 
Mtllockf>. 45. In a prosecution for a penalty under the game laws, the 

li. 4d2. ' case was, that a person who was lord of a manor, of which die 

demesnes were leased out for 99 years, at a rent of 16/. killed a 
pheasant out of his manor. It was contended for the plaintiff 

(a) lUpeakd by Statute 2 & 3 Will, 4. c. 32, by which the sale of gaiae is anibomd, 
under certain restrictioos. 
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that the defendaDt had not a qualification of 100/. a year ; and 
was therefore liable to the penalty. 

Serjeant Eyre, for the defendant^ said that every lord of a 
manor was qualified to kill game* The proprietors of manors 
generally were barons, and the manor itself composed of demesnes 
and a court baron. That the property of a manor, dismembered 
of its rents and services, was still considered as a royalty, so 
favoured as to entitle its master to many privileges; and among 
the rest to that of killing game. With manors, the Crown i Edea. 333. 
usually granted free warrens ; and though many statutes have 
been made to preserve the game, under severe penalties, yet 
lords of manors had been always considered as privileged per- 
sons, and qualified to destroy game. That if by statute lords of 
manors might authorize gamekeepers to kill game, and to seize 
guns, &C. it would be absurd to say that the lord of the manor 
had not such power himself; for it would be degrading him below 
the privileges of his servant ; — ^and why did the statutes au- 
thorize them to make gamekeepers to preserve the game, unless 
they themselves had an interest in it, and power to take and de- 
stroy it, and seize the guns, &c. of unqualified persons ? If the 
lord of a manor killed game out of his manor, he was liable to 
an action of trespass, but not to the penalty inflicted by the sta- 
tutes. All the treatises upon the game laws mentioned lords of 
manors to be qualified to kill game ; and as this was a penal law, 
and made for the benefit of lords of manors, it must be construed 
beneficially for the defendant. Lord Chief Justice Willes said — 
'^ If the defendant was not qualified, as being a lord of a manor, 
he certainly was not so by his estate. But he had some doubt 
whether the defendant, as lord of a manor simply, was not 
qualified to kill game within his own manor. It seemed a little 
odd that the servant of a lord of a manor might kill game, 
and yet the lord himself not do it, without being punished by a 
penalty." 

Mr. Justice Abney said, there were three qualifications in 
force ; one of which every man must have to be entitled to kiH 
game. The first was lords of manors, who have not a general 
qualification to kill game every where, but are confined to the 
precincts of their own manors ; so that it should be considered 
whether the defendant had not incurred the penalty, as he killed 
the pheasant out of his manor. The second sort of persons 
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were tboee who had tides, aseaqaiies, &c. These were qnaliSed 
to kill game, whether they were poMesaed of bnds or not. Tlie 
third sort were peraoas haviiig estates ; and he was quite satis- 
fied that the estate of the defendant would not qualify him. 

Mr. Justice Bamett was dear that the estate was no qoalifi- 
catioD, but had some doubt as to the other point : for though he 
imagined that the lord of a manor was entitled to kill game 
within his manor, as well as his gamekeeper, yet he thought he 
would be liable to the penalty, if he used a gun to destroy game 
out of the boundaries of his manor. And here it was expressly 
found that he killed the pheasant out of his manor. No judg- 
ment was given. But it appears quite dear from the reasoning 
of the judges, that if the defendant had killed the pheasant on 
his own manor, the Court would have held that he was not 
liable to the penalty, notwithstanding his want of a qualificaticm 
of property. 

46. The lord's right of hunting must have extended over all 
the lands situated within the manor, and held of it; for it 
should be presumed, that upon every conveyance of a pared erf* 
the demesnes, for an estate of freehold, to be held of the l<»d, 
as of his manor, the lord reserved to himsdf the franchise of 
hunting, with a right of entry for that purpose, as is now 
usually done in all leases for lives, or years ; or that his right 
continued without any such reservation. From aU which it 
seems to follow, that where the proprietor of a freehold estate, 
situated within the manor, holds of the lord by fealty and suit 
of court, he cannot exclude the lord from hunting over it. 

47. With respect to those parts of the manor which have 
been alienated by the lord subsequent to the statute Quia Emp^ 
tores, as no tenure could be reserved, they ceased to be held of 
the manor, and consequently the lord could not claim any fran- 
chise over them ; so that his right of bunting there was at an 
end, and devolved on the next superior lord, (a) or else the game 
became the property of the Crown. But the new acquirers 
presuming upon the ignorance or negligence of the next superior 
lord, or of the King's officers, exercised the right of hunting 

Ante, 1.22. Over them; from whence probably arose the early statutes 

requiring a qualification of property, to enable persons to kill 

(a) This ig t coBJectore; for I have not found any authority to show that a peisoo, 
having a leignory in grou only, could hunt over the lands thus held of him. — NoU 6y 
Mr, Cruus. 
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game ; in order to restrain this right to those of some opulence 
and respectability. 

48. In the reign of Queen Anne, it appears to have been held, 
by some of the judges, that a lord of a manor could not enter 
on the freehold estate of another, though situated within the 

bounds of his manor, for the purpose of hunting. Thus in a Keebier. Hic- 
case in 5 Ann. Serjeant Darnel arguendo, said that the lord of a iteo. I4.'s.c. 
manor might shoot game any where within his manor, upon any 
man's freehold in the manor ; (a) which both Holt and Powell 
dented, unless he had some other special privilege ; and would 
not suffer him to insist on the point. It does not however 
appear that this question has ever been argued or adjudged ; so 
that it rests entirely on the above dictum, (b) Nor is any dis- 
tinction there made between lands held of the manor by fealty Ante, s. 47. 
and suit of court, and lands dismembered from the manor, by 
alienations in fee simple, but situated within its ancient bounds. 

49. As to copyhold estates, they still form a portion of the 
demesnes of the manor of which they are held ; and therefore I 
presume that the lord has a right to hunt over them, unless 
barred by nonuser. For, considering the original baseness of 
the tenure, it cannot be supposed that the lord relinquished that 
royalty over those lands, or that a right of hunting could have 
been given to a mere villein. It is, however, very extraordinary 
that this point has never been settled. 

50. The lord of a manor may erect a dovecote de novo, on his 5 Re|>. 104 b. 
land, being parcel of the manor, and store it with pigeons. 

51. It has been held in a late case, that the lords of reputed Soanev.ire- 

'^ land, 10 East. 

manors have the same franchises as if the services still existed ; 259. 
from which it follows, that they have all the same lights, re- 
specting game, as their predecessors had, while the manor was 
perfect. And this doctrine appears to have been generally ad* 
mitted in modern times. 

52. There are a variety of other franchises usually annexed 
to manors ; the principal of which are the right to hold a court 
leet ; to have waifs, wrecks, estrays, treasure trove, royal fish, 
goods of felons, and deodands, all which were originally granted 
by the Crown to the persons possessed of those manors, and 
became appendant to them. 

(a) In 11 Mod. 74. the Serjeant is made to say the contnury. Note to former edition, 
(ft) [See SUt. 2 & 3 Will. 4. c. 32. n. 10. 13.] 

VOL. III. S 
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5 Rep. 109a. 



3 Hawk. P. C. 
450. 



5 Rep. 109 a. 



Cro. Eliz. 694. 
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53. A court leet is a court of record, having the same juria*^ 
dictiou within some particular precincts, as the sheriff's tonra 
has in the county. It is not necessarily incident to a manor, 
like a court baron, but is derived from the sheriff's toom, being 
created by a grant from the Crown to certain lords of manore, 
for the ease of their tenants, in order that they might administer 
justice to them at home. 

64. To every court leet is annexed the view of frank pledge, 
which means the examination or survey of the frank pledges, 
of which every man, not particularly privileged, was anciently 
obliged to have nine, who were bound that he should always be 
forthcoming to answer any complaint. 

56. Waifs are goods that have been stolen and v^ved, or 
left by the felon, on his being pursued, for fear of apprehensioii. 
Thus, if a felon, who is pursued, waives the goods, or thinking 
that he is pursued, flies away, and leaves the goods behind hins, 
the King's officers, or the bailiff of the lord of the manor, 
having the franchise of waif, may seize the goods, to the King's 
or the lord's use, and keep them, unless the owner makes a 
fresh pursuit after the felon, and sues an appeal of robbery within 
a year and a day, or gives evidence against him, whereby he is 
attainted, &c. in which case the owner shall have restitution of 
his goods so stolen and waived. 

66. The reason that waifs are forfeited, and that the person 
from whom they were stolen shall lose his property in them, 
is on account of his default in not making fresh suit to aj^re- 
hend the felon, for which the law has imposed this penalty on 
the owner. 

67. Though waif is generally spoken of goods stolen, yet if 
a person be pursued with hue and cry, as a felon, and he fliea, 
and leaves his own goods, these will be forfeited as goods stiden. 
But they are properly fugitive's goods, and not forfeited till it 
be found before the coroner, or otherwise by record, that the 
ovimer fled for the felony. 

58. If the thief had not the goods in his possession when he 
fled, there is no forfeiture; for if a felon steals goods, hides 
them, and afterwards flies, there is no forfeiture. So where he 
leaves stolen goods any where with an intent to fetch them at 
another time, they are not waived. And in these cases the owner 
may take his goods where he finds them. 
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69. Wreck signifies such goods as are cast upon land after a ^'®*^' , 
ship has been lo6t ; for they are not wrecks as long as they re- case, 5 Rep. 
main at sea, within the jurisdiction of the admiralty. And by ^ inst. 166. 
the statute of Westminster I. 3 Edw. 1. c. 4. it is enacted, that 
where a man, or any living creature, escapes alive out of a ship 
that is cast away, whereby the owner of the goods may be known, 
the ship or goods shall not be a wreck. 

60. If a ship is pursued by an enemy, and the mariners come id. 167. 
ashore, leaving her empty, and she comes to land without any 
person in her, yet she is not a wreck, but shall be restored to the 
owners. 

61. By the common law all wrecks belong to the King, in H* 
consequence of the dominion he has over the seas ; for being 
sovereign thereof, and protector of ships and mariners, he is en- 
titled to the derelict goods of merchants ; and this is the more 
reasonable, as it is a means of preventing the barbarous custom 

of destroying persons who, in shipwrecks, approach the shore, by 
removing the temptation to inhumanity. This right however Cases and Opi- 
may, and often does, belong to lords of manors, having the fran- 452. ' 
chise of wreck, by grant from the Crown, or by prescription. 

62. The right to wreck is confirmed by the statute of West- 2 ln»t. 166. 
minster I. which enacts, that where the ship or goods are deemed 

a wreck, they shall belong to the King ; and be seised by the 
sheriffs, corbners, or bailiffs ; and shall be delivered to them of 
the town, who shall answer before the justices of the wreck be- 
longing to the King. And where wrecks belong to another than 
the King, he shall have it in like manner. 

63. Flotsam is where a ship is sunk, or otherwise perished, 5 Rep. 106 a. 
and goods float on the sea. Jetsam is, when a ship is in danger 

of sinking ; and to lighten her, the goods are cast into the sea, 
and afterwards the ship perishes. Lagan, or rather ligan, is 
when the goods are so cast into the sea, and afterwards the ship 
perishes ; and such goods are so heavy that they sink to the bot- 
tom ; and the mariners, to the intent to have them again, tie to 
them a buoy or cork, or such other thing as will not sink, so that 
they may find them again ; et dicitur ligan a Uganda. But none of 
these are called wreck, as long as they remain in or upon the 
sea: if, however, any of them be carried on shore by the sea, 
they will then be deemed wreck. 

64. If a person has a right, either by grant or prescri{)tion, to An.6Mod.i49. 

s 2 
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wreck thrown upon another's land, he has, of necessary coose- 
qaence, a right of way over the same land to take it ; and the 
▼ery possession of the wreck is in him that has such right before 
any seizure. 

Fincfa^m. ^- ^^ ^tray is a beast that is tame, foond within a manor, 

and owned by no one, in which case if it he proclaimed according 
to law, at the two next market towns, on two market days, and 
is not claimed by the owner within a year and a day, it becomes 
the property of the lord of the manor, if entitled to this species 
of franchise* 

firo. Ab. 66. If the beast strays into another manor within the year, 

lov^tn. ' &fter it has been an estray, the Grst lord cannot retake it; for till 

the year and day be past, and proclamations made, he has not 
acquired a property in it ; therefore, the possession of the second 
lord is good against him. 

1 llAU.Ab.879. 67. If the beast be not regularly proclaimedp the owner may 

take it at any time. And where a beast is proclaimed, as the 
law directs, if the owner claims it within the year and day, he 
shall have it again, upon paying for its keep. 

5 lUp. 106 b. 68. If the beasts of an infant, feme covert, or person in prison, 

or beyond sea, stray into a manor, and are proclaimed according 
to law ; if none claim them within a year and a day, they shall 
be all bound, and become the property of the lord. . 

1 Roil. Ab. 188. 69. If any animal belonging to the Crown strays into the 

manor of a subject, it will not be liable to forfeiture ; for the 
grant of the King cannot be supposed to intend farther than his 
prerogative, which is to take the cattle of common persons. 

Cio.Jt.i48. 70. A beast estray is not to be used in any manner, ex- 
cept in case of necessity, as to milk a cow ; but not to ride a 
horse. 

Treasure 71. TVeasuro tTOve is where any money, or gold or silver, is 

2 Inst 577. found Ud, and no one knows to whom it belongs ; in which caae 
^ *^' it becomes the property of the lord of the manor having this 

franchise. But if the owner may any ways be known, it be- 
longs to him. As to the place where the finding is, it seems not 
material whether it be hidden in the ground, or in the roof 
or walls, or other part of a castle, house, outbuildings, ruins, or 
elsewhere. 
U« 72. Nothing is said to be treasure trove but gold and sil- 

ver; and it is the duty of every person who finds any 
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treasure of this kind to make it known to the coroners of the 

county; for the concealment of it is punishable by fine and 2 Hawk. P. C. 

imprisonment. 

73. Royal fish consist of whale and sturgeon^ to which the Royal Bsh. 
KingyOr those entitled to tliTsT^anchise by grant from theCrown» Cinaue Ports, 

, . ^. , • 1 . t •^1 ^1 I Lord Warden of 

or by prescnption, have a right; when either thrown on shore, or ,. Rex. 2 Mag. 
caught near the coast. (^**"> *^^- 

74. Goods of felons, who fly for felonies, are forfeited to those Goods of felons. 
lords of manors who have royal franchises, when the flight is p- • - 
found on record. These are usually called goods of persons put 

in extent ; for where a person is appealed or indicted of felony, 
and withdraws or absents himself for so long a time that an 
extent is awarded against him, he forfeits all the goods and 
chattels which he had at the time of the exigent awarded, al- 
though he renders himself on the exigent, and is acquitted. 

76. Where a person comes to a violent death by mischance, Deodands. 
the animal or thing, which was the cause of his death, becomes 32Vi&dk.'220. 
forfeited, and is called a deodand ; as if given to God, to appease 
his wrath. This forfeiture accrues to the King, or to the lord of 
the manor, having this franchise by grant from the Crown, or 
by prescription. 

76. If the person wounded does not die within a year and a Hawk. P. c. 
day after receiving the wound, nothing will be forfeited ; for ^' ^^' '* ' 
then the law does not consider the wound to have been the cause 

of the person's death. But if the person dies within that time, 
the forfeiture shall have relation to the time when the wound 
was given; and cannot be saved by alienation, or other act 
whatever in the mean time. 

77. Nothing can be forfeited as a deodand, not be seised as idem. s. 8. 
such, till found by the coroner's inquest to have caused the 

death of the person. But after such inquisition the sheriff* 
is answerable for the value of it, and may levy the same on 
the vill where it fell ; therefore, the inquest ought to find its 
▼alue. 

78. A free fishery, or exclusive right of fishing in a public A free fishery. 
river, is a royal franchise which is now frequently vested in 

private persons, either by a grant from the Crown, or by pre- 
scription. This right was probably first claimed by the Crown 
upon the establishment of the Normans here, and was deemed 
an usurpation by the people ; for by King John's Magna Charta 
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it it eoactod that where the banks of a river had been fini 
defended in his time, they should be laid open. And in the 

2 lost. 39. Charter of King Henry III. c 16, it is enacted that no banks 

shall be defended from thenceforth bat such as were in defience 
in the time of King Henry 11. by the same places, and the same 
bounds as they were wont to be in his time. And although it is 
said in the Mirror that this statute is out of use, yet Sir W. 

2 Comm. 39. Blackstone observes that in consequence of it, a franchise of 

free fishery ought now to be at least as old as the reign of King 
Henry IL 

trid^[9.* 79* I^ i* ^^ down by Lord Hale in his treatise De Jure Mark 

that though prima fade an arm of the sea be, in point of pro- 
priety, the King's, and common for every subject to fish there ; 
yet a subject may, by usage, have a several fishery there, exdn- 
sive of that liberty which otherwise of comm<xi right bdongs to 
all the King's subjects. And this doctrine is confirmed by the 
following case* 

Ma^ ^- ^" action of trespass was brought by the plaintiff for en* 

4 Burr. 2102. tering his close, called the River Severn. The defendant plead* 

ed that it was a navigable river ; and also that it was an arm of 
the sea, wherein every subject had a right to fish. The plaintiff, 
without traversing these allegations, replied, that this was a part 
of the manor of Arlingham : that a Mrs. Yates was seised of that 
manor^ and prescribed for a several fishery there. 

Issue being joined thereon, a verdict was found for the plain- 
tiff. On a motion in arrest of judgment, on the ground that an 
exclusive right could not be maintained by a subject, to fish in a 
river that was an arm of the sea, the general right of fishing in 
a navigable river, or arm of the sea, being common to all. — Lord 
Mansfield said, the rule of law was uniform. In rivers not navi- 
gable, the proprietors of the land had the right of fishery on their 
respective sides; and it generally extended adJUum fnedhun 
aqua. But in nagivable rivers the proprietors of the land on 
each side had it not; the fishery was common; itwasprimd 
facie in the King, and was public. If any one claimed it exclu* 
sively, he must show a right If he could shew a right by pre- 
scription, he might then exercise an exclusive right ; though the 
presumption was against him, unless he could prove such a pre- 
scriptive right. Herejit was claimed and found. It was there- 
fore consistent with all the cases that the plaintiff might have an 



litk XXVII. Franchises. $. 80—82-^ 263 

exclusive privil^e of fishing ; though it were an arm of the sea. 
Such a right should not be presumed, but the contrary, prima 
fade : it was however capable of being proved, and must have 
been so in this case. The rule was discharged. 

81. Sir W. Blackstone says that a right of free fishery does 2Comiii. 40. 
not imply any property in the soil, in which respect it differs 

from a several fishery. And that from its being an exclusive ' 
right, it followed that die owner of a free fishery had a property 
in the fish before they were caught. Mr. Hargrave, however, l iwt. 122. 
observes that both parts of this description of a free fishery seem 
disputable ; and that though, for the sake of distinction, it 
might be more convenient to appropriate free fishery to the 
franchise of fishing in public rivers, by derivation from the 
Crown ; and though, in other countries, it may be so considered, 
yet, from the language of our books, it seemed as if our law 
practice had extended this kind of fishery to all streams, whe- 
ther private or public ; neither the Register nor other books pro- 
fessing any discrimination. That in one case the Court held Smith »■ Kemp, 

^ , . , 2 Salk. 637. 

free fishery to import an exclusive right, equally with several 
piscary, chiefly relying on the writs in the Register 95 b. But 
this was only the pinion of two judges against one, who strenu- 
ously insisted that the word libera ex vi termini implied common. 
That many judgments and precedents were founded on Lord 
Coke's so construing it» That the dissenting judge was not 
wholly unwarranted in the latter part of his assertion, appeared 
from two determinations, a little before the case in question. To Uptcn v. 

Dawkin, 

these might be added the three cases cited by Lord Coke, as of 3 Mod. 97. 
his own time. And there were passages in other books which carth!^28^^ ^' 
frivoured the distinction. Margin. 

82. It is laid down by Lord Ellenborough, in a modern case. Weld v. 
that the erection of weirs across rivers was reprobated in the 7East/i95. 
earliest periods of our law. They were considered as public nui- 
sances, were treated as such by Magna Charia and subsequent 

acts, which forbid the erection of new ones, and the enhancing, 
straitening, or enlarging of those which had aforetime existed. 
That the stells erected in the river Eden by Lord Lonsdale and 
the Corporation of Carlisle, whereby all the fish were stopped in 
their passage up the river, were pronounced to be illegal, and a 
public nuisance. The Court also held, that where a weir had 
formerly been made of brushwood, through which it was possi- 
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ble for the fish to escape into the upper part of the river, it coald 
not be converted into a stone wdr, whereby the possibility of 
escape was debarred ; though, in flood times, the fish might still 
overleap it. And however twenty years* acquiescence might 
bind the parties, whose private rights only were affected, yet the 
public had an interest in the suppression of public nuisances, 
though of longer standing. 

83. A hundred is a franchise consisting of a right to h<Ad a 
.hundred court or wapentake, which of common right belongs to 
the King ; but a subject may have it by grant from the Crown^ 
or by prescription. 

84. It was resolved in a modem case, that the lord of a hun- 
dred or wapentake had not the power of granting a deputation to 
a gamekeeper. Lord Mansfield said, that though in the statute 
22 & 23 Cha. 2., the words other royalties are used, yet that 
must mean royalties of the same nature. If royalties of a higher 
nature had been meant, the statute would have begun with them. 
The reason why this word was used in the act of Charles II. 
was, because such royalties go by different names in difiereat 
parts of the kingdom, as honours, baronies, fees, &c. But in 
the act of 5 Ann. c. 14. the words are only lordship or manor; 
and the acts of 9 Ann. and 3 Geo. 1. recite the others, and only 
mention lords and ladies of manors. 

85. Another franchise frequently annexed to a manor is the 
right of holding a fair, or market, which is derived from the 
royal prerogative in the same manner as other franchises. But 
where the King grants a patent for holding a fair or market, it 
is usual to have a writ of ad quod damnum executed and return- 
ed ; for though fairs and markets are a benefit to the public, yet 
too great a number of them may become a nuisance ; and if the 
patent be found to be ad damnum of the neighbouring markets, 
it will be void. 

86. If a person levies a fair or market in a vill next to one in 
which a fair or market has been long held, to be on the same 
day, by which the ancient fair or market is impaired, it is a 
nuisance. And if a new market be erected without patent in a 
town, near one where there is an ancient market, it may be a 
nuisance, though holden on different days. 

87. Where a grantee of a market, under letters patent from 
the Crown, suffered another to erect a market in his neighbour- 
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hood, and to use it for the space of twenty-three years, without Vide 2 Sannd. 

. . ^ J J ' R. 176 a note* 

interruption, it was adjudged , that such user operated as a bar 
to an action on the case for a disturbance of his market*. 

88. Where the King grants a fair or market, the grantee shall 2 Inst. 220. 
have, without any words to that purpose, a court of record, call- ^' ' 
ed the Court of Piepoy^ders, as incident thereto ; because it is 

for the advancement and expedition of justice, and for the sup- 
port and maintenance of the fair or market. 

89. Owners and governors of fairs and markets are to take idem, c. 61. 
care that every thing be sold according to just weight and 
measure. For that and other purposes they may appoint a 

clerk of the fair or market, who is to mark and allow all such 
weights ; and for his duty therein is entitled to just and reason- 
able fees. 

90. A right of taking toll is usually annexed to a fair and 2 insu 19. 
market, though in many instances no toll is due; in which case 

it is called a free fair or market ; for toll is not of right incident 

to a fair or market, and can only be claimed by special grant 

from the Crown, or by prescription ; and if the toll be unreason- Heddy v. 

able, the grant will be void. Cro?EUz!*S8. 

91. By the statute of Westm. 1. c. 1., it is enacted, that where 2 Inst. 219. 
persons take outrageous toll, contrary to the common custom of 

the realm, in market towns, if they do so in a town belonging to 
the Crown, the King may seise the franchise into his own hands ; 
and if it be in the town of a subject, and the same be done by 
the lord of the manor, the King shall do in like manner. 

92. Where the King grants a fair generally, the grantee may Dizoo v. Ro- 
hold it where he pleases, or rather where it can be most con* ^q^°' 
yeniently held ; and if granted to be held in a town, he may 

hold it in any place in such town. 

93.. Queen Elizabeth granted by charter to Henry Curwen, Corwenv. 
lord of the vill and manor of Workington, that he and his heirs 3 £aft/5d8. 
might hold, within the said vill, a market erery Wednesday for 
ever. By another charter of the 2 Ja. 2., reciting the former 
charter, and that the market thereby granted had not for many 
years been used, the King proceeded to grant, ratify, and con- 
firm, the same to Henry Curwen, Esq. and his heirs, in the same 
words, and in as ample a manner as before, infra vUlam de 
Workington, 
The question was, whether the lord of the manor had a right 
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to remote the marketrplaoe from ooe aHnation to another, within 
the precinctB of the vill of Woikingtoo. 

Lord EUenboroogh.r^'' If the lord have a grant of a market 
within a certain phiee, though he haye at one time appointed it 
in one sitnatioo, he may certainly remove it afterwards to anodier 
flitoation, within the place named in his gianL This was long 
ago settled in Dixon v. Robinson; and in modem times has been 
acted upon in the case of Manchester maiket. There is nothing 
in reason to prevent the lord from changing the place, within die 
precinct of his grant ; taking care at the same time to accoo^ 
modate the public. Neither is there any authority which says, 
that having once fixed it, he is compellable ever after to keep it 
in the same place. In many instances there may be great pnUie 
convenience in the owner having liberty to remove it, for the 
buildings in a growing town may take a difierent direction, away 
from the old market-place. If the brd, in the exercise of his 
right, be guilty of any abuse of the franchise, there may be a 
remedy of another nature. The right of removal, however, is 
incident to his grant, if he be not tied down to a particular spot. 
The King v. }y^ the terms of it. Till it be removed, the puUic have a right 
I Bam. & Aid. to go to the place appointed, without being deemed trespassers : 
but after the lord has removed it, of which public notice was 
given in this case, the public have no longer a right to go there 
upon his soil. If a private injury has been sustained by any 
individual, who has been deceived by the lord having holden 
out to him a particular site for the market-place, in order to 
induce him to purchase or build there, for the convenience of it, 
that may be the subject of an acdon to recover damages for the 
particular injury sustained by that individual, but does not 
preclude the lord's general right to remove the market." 
How firuKkiiM 94. The franchises, which have been treated of in this Title. 

may be clamed. -n ■_ 

1 Inst. 114 a. are of two sorts : — First, those which could have no existence 
^' till created by an actual grant ; such as a hundred, and iairs and 

markets, 8ic. As to these, a claim to them must be supported 
by showing the grant thereof from the Crown, if within time 
of memory. But if before that period, then they must have the 
aid of some other matter of record, within time of memory, to 
make them available; as allowances thereof in eyre, or some 
judgment of record in the King's Courts, in support and affirmn 



Title XXVII. Franchises, s. 94—99. 267 

ance of them ; or some confirmation from the Crown by letters 
patent ; pleadable as a record. 

95. The other kind of franchises are those which were origi- idem. 
nally part of the royal prerogative ; and do not owe their ex- 
istence to a grant from the Crown, which had only the effect 

of transferring them from the Crown to a subject, such as 

the free chase, park, warren, 8cc. To these a title may be '^**' ^^* ^* ^* 

claimed by prescription and immemorial usage, without the aid of 

any record ; for such immemorial usage induces a prescription 

of a royal grant made before time of memory. 

96. Franchises may be destroyed or lost by reunion in the How they may 
Crown, by the surrender of the person entitled to them, and also 

by misuser or nonuser of them. But it has been stated that 

where franchises were annexed to manors, they are not lost by Souie v. ire. 

^ ^ land, Dissert. 

the loss of the manor, but continue to be annexed to the reputed c. 3. 
manor. 

97. It was laid down in the abbot of Strata MareeUJs case, Re-nDion in 
that when the King grants any franchises which are in his own 9 itep!24! 
hands, as parcel of the flowers of the Crown, within certain i7Vm.Ab.i63. 
possessions, there if they come again to the King, they become 

merged in the Crown, and the King has them again jure coroiftf; 

and if they were before appendant, the appendancy is extinct. Rex v. Capper, 

But when franchises are erected and created by the King de 

novo, there by the accession of them again they are not merged 

or extinct. As if a fair, market, hundred, or leet, are appendant 

to manors, or in gross, and come back to the King, they remain 

as they were before, in esse^ not merged in the Crown; for 

they were at first created and newly erected by the King, and 

were not in esse before; and time and usage has made them 

appendant. 

98. If A. be seised of a manor, whereunto the franchise of lif**!?^**" 

' 9 Rep. 96 a. 

waif, estray, and such like, are appendant, and the King pur- 
chases the manor with the appurtenances, now are the royal fran- 
chises re-united' to the Crown, and not appendant to the manor: 
but if he grant the manor in as lai^e and ample a manner as A. 
had it, the franchises shall be appendant, or rather appurtenant, 
to the manor. 

99. Franchises may also be destroyed by a surrender of them Surrender. 
to the Crown, of which there are several instances. 
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100. Where the object of a franchise is perverted, and there 
is either a misuser or an abuser of it, the franchise is lost. And 
it is said by Lord Holt that all franchises are granted on con- 
dition that they shall be duly executed, according to the 
grant. So that if the grantees of such franchises neglect to 
perform the terms, the patents may be repealed by writs of scire 

facias. 

101. Where a person has a franchise to hold a market erery 
week, on the Friday, and he holds it on the Friday and the 
Monday, in this case nothing shall be forfeited but that which 
he hath purprised. But he who has a fair to hold two days, 
and holds it three days, forfeits the whole* So where a man 
has a market to hold on the Saturday, and he holds it on another 
day, the market shall be forfeited, and he shall be fined for the 
misusing. 

102. If the King grants to a person a fair for one day in the 
year, and the grantee holds a fair two days, and claims this 
upon process in the Exchequer, he shall forfeit his franchise. 
But if he claims one day by the patent and another by prescrip- 
tion, which is found false in the prescription, he shall not forfeit 
his patent 

103. If a person has several iranchises, and the one does not 
depend upon the other ; there, if he misuses any, he shall not 
forfeit all, but only those which have been misused. But if one 
depends upon the other, then if he misuses one, all shall be seiaed 
and forfeited. 

104. Non-user is also a cause of forfeiture of a franchise. 
Therefore if a vill was incorporated by the King, before time 
of memory, and the franchise never was used within time of 
memory, it is lost. 

106. The franchise of holding a court leet will be forfeited, 
not only by acts of gross injustice, but also by bare omissions 
and neglects ; especially if often repeated, and without excuse. 

106. (Jeorge Tottersall claimed, at the justice seat of the 
forest of Windsor, a court leet within his manor of F. The 
Attomey-Oeneral desired that it might be inquired, — 1. If he 
had used it. 2. If he had an able steward to discharge the 
office ; for the want of that was also a cause of seizure. 3. If 
he had officers, and those things which are for the execution of 
justice, as constables, ale-tasters, &c., and pillory, stocks, and 
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cucktng stool, &c. 4. If he punished bakers more than three 
times, and did not set them in the pillory. AH these were 
causes of seizure, till he paid a fine for the abuse, and replevied 
his franchise. Mr. Tottersall himself being called and asked 
concerning his court leet, confessed that he had not used it a 
great while, nor were there proper officers or* other things for 
the execution of justice: but he said it appeared by ancient 
rolls that there had been a leet there. Being asked to what leet 
his tenants went, he said they went to the sheriff's toum, and 
paid head silver there. Upon which Mr. Attorney observed, 
that Mr. Tottersall could have no leet, for all leets were drawn 
out of the sheriff's tourn, which was the leet in the King's 
hands, and head silver was cerium k^e, and no man should be 
subject to two leets ; therefore there could be no allowance of 
the leet, unless the King should be put out of that which (for 
aught he knew) he had ever had. So judgment was given 
against him for the leet. 

107. Upon a motion for an information in the nature of a Darell v. 
jtiotoarraif^o, against one Bridge, for holding a court leet, it ti!^, ' 

appeared that in 14 Jac. 1 . the Crown granted to R. Miller, his 
heirs and assigns, the privilege of holding courts leet. No 
mesne conveyance appeared till 1702, when, and in 1708, 19, 
and 21, there were conveyances of the manor, with all courts 
thereunto belonging, to those under whom the defendant claimed. 
In the deed of conveyance to him in 1739 courts leet were ex* 
pressly conveyed. In 1740 the defendant held a court leet, 
the first within^ the memory of any one living, though courts 
baron had been frequently held. 

It was argued that the defendant could not deduce any title 
under the original grant ; or if he could, yet that non-user was 
a disclaimer, and a forfeiture of such a franchise. On the 
other side it was contended, that the possession of the grant, 
together with the land, was an evidence of right; and that it 
would be of very pernicious consequence to grant these in- 
formations, whenever a lord could not deduce a title by mesne 
conveyances. 

The Court said, that as there appeared no exercise of the 
grant till 1740, there was strong suspicion of some defect in 
the title: therefore it must go to be tried by a jury. The rule 
for an information was made absolute. 



pi. 13. 
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Rcz 0. siewani 108. It bag been determined by Ibe Court of King's Beoeh 
HaTcria^, 5 in & late oasei that where the King bad bj charter granted that 
^ra.& AkL ^^ steward and suitors ofa manor sboold have power to hold 

a court, thoogfa there had been a non-user fiir fifky years, yet 
the right was not lost* 
141. b. 109, pree chase and warren may, I presume, like other 
franchises, be lost by non-user when claimed by prescriptioii, 
or even by an express grant. As the non-user creates a pre- 
sumption that the fianchise had been surrendered, it is there- 
fore necessary, where a claim of this kind is made, to prove 
a continued exercise of the right* Though in the case of 
9"^ ^^.\^' Leicester forest Lord Coke, as counsel, said it had been ad* 

JcBk«316. 

judged that the nonniser of a fair or market, or courts, or such 
like liberties, wherein the subjects have interest for their com- 
mon profit, or common justice, is cause of seizure of them: but. 
the non-user of parks, or warrens, or such like, which are to the 
profit only, or pleasure of the owner, is not any cause of their 
PiMtto d^QMo loag or forfeiture. This does not howerer appear to be law ; for 

Wan* p. Id9» , , ^ 

141. in a case upon the Oxford circuit in 1810, where Lord Uxbridge 

claimed free warren, Mr. Justice Lawrence stated to the jury, 
that to establish a right of free warren it was necessary to prove 
a constent exercise of the right, down to the time when it is 
claimed* 
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Section I. 

It has been stated that when the great lords enfranchised their ongin ofMnUf 
TilleinSy they still employed them in the cultivation of their '^^^^•^•i* 
estates, which they granted to them> either from year to year, or 
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for a certain number of yean ; reaerring to themaelTes an anniial 
return from the tenant, of com or other provisions. Hence the 
lands thus granted were called farms, from the Saxon word 
fearm, which signifies provisions. 

2. This compen8ati<m or return for the use of the land thoa 
let acquired the name otreddiius, rent; and is defined by Lord 

B«iti9. Ch. B. Gilbert to be an annual return made by the tenant, 

either in labour, money, <»* provisions, in retribution for the land 
that passes ; from which it follows, that though rent must be a 
profit, yet there is no occasi<m that it should consist of money > 
for capons, spurs, horses, and other things of that nature, may- 
be reserved by way of rent; and it may .also consist of seryices 

1 imL 143. 1. or manual labour, as to plough a certain number of acres of 
land. 

Uen. 3. The profit reserved as rent must be certain, or that which may 

be reduced to a certainty, by either party. It must also be pay- 
able yearly, though it need not be reserved in every successive 
year: but will be good if reserved in every second or third year. 
It must also issue out of the thing granted, and not be a part 
of the thing itself; for a person cannot reserve a part of the 
annual profits themselves, as the vesture or herbage of land. 

Rmt-ioTice, 4. There are three kinds of rent ; namely, rent-service, rent- 

charge, and rent-seek. Where a tenant holds his land by fealty 
and certain rent, it is a rent service ; and this was the only kind 
of rent originally known to the common law. A right of dis- 
tress was inseparably incident to it, as long as it was payable to 
the lord who was entitled to the fealty of the tenant. And it 
was caUed a rent service, because it was given as a compensa- 
tion for the services to which the land was originally liable. 

Tit.2. c.l. S. We have seen that inconsequence of the statute Qada 

Emptorci^ if a person makes a feoffment in fee, or gift in tail, 
. with a limitation over in fee, the feoffee or d(mee will hold of 
the superior lord, by the same services which the feoffor was 
bound to perform to him : from which it follows, that upon a 
conveyance of this kind, no rentnservice can be reserved to the 
feoffor or donor, because he has no reversion left in him ; and as 
the feoffee or donee does not hold of him, he is not bound to 
do him fealty. But, if upon a conveyance in tail or for life, the 
donor keeps the reversion, and reserves to himself a rent, it will 
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be a rent-aeryice, because fealty aad a power of distress are 
incident to such reyersion. 

6. Where a rent was granted out 6f lands by deed, the grantee Rent-charge. 
had not power to distrain for it, because there was no fealty 
annexed to such a grant. To remedy this inconvenience, an 

express power of distress was inserted in the grant, in conse- 
quence of which it was called a rent-charge, because the lands 
were charged with a distress, for the recovery of the rent. 

7. Rent-charges are of great antiquity, and were probably 
first granted for the purpose of providing for youuger children. 
They were however considered as contrary to the policy of the 
common law, for the tenant was thereby less able to perform 
the military services to which he was bound by his tenure; 
and the grantee of the rent-service was under no feudal obli- 
gations of service ; therefore, a rent-charge was said to be 
against common right 

8. A rent-charge may now be created either by grant, or by Tit.ii.c.3. 
means of the statute of Uses. For it is enacted by that statute, 

ss. 4 & 5., that where divers persons stood and were seised of 
and in any lands, &c. in fee simple or otherwise, to the use and 
intent that some other person or persons should have an annual 
rent out of the same, and in every such case the same persons, 
their heirs and assigns, that had such use and interest to have 
any such annual rents, should be adjudged to be in possession 
and seisin of the same rent, of and in such like estate as they 
had in the use of the said rent 

9. Lord Bacon, in his reading on this statute, observes that 
in consequence of the words '' were seised" a doubt had arisen 
whether the statute was not confined to rents in use at the time : 

but that this was explained in the.foUowii^ clause ;— '' as if a l^ivett v. God- 
sufficient grant or other lawful conveyance had been made and xit. 32. c. lo. 
executed to them by such as were or should be seised to the use , 
or intent of any «uch rent, to be had, made or paid according to 
the very trust and intent thereof." 

10. A rent finranted for equality of partition between two Lit. t. 252. 
coparceners is called a rentrcharge, of common right, because 

the coparcener has given a valuable consideration for it A rent 
granted in lieu of lands upon an exchange is of the same natuoe; i lost. 169 a. 
as also a rent granted to a widow, out of lands of which she is 
dowable, in lieu of dower. 

VOL. HI. T 
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Rent-Mck. 11. A rent-seck, or barren rent, is nothing more than a rent 

for the recovery of which no power of distress is giren, either 
by the rules of the common law, or the agreement of the parties* 

Other kiDds of 12. Although every species of rent is comprised in the pre- 
ceding divisions^ yet there are some rents which are known by 

2 Inst. 19. particular names. Thus the certain established rents of the 

freeholders and ancient copyholders of manors are called rents 
of assise. Those of the freeholders are also frequently called 
chief rents, reddkus capitales; and both sorts are indifferently 
denominated quit rents, quUti redthtus, because thereby the 
tenant goes quit and free of all other services. 

Fee faras renu. 13^ ^ f^ f^nn rent is a perpetual rent reserved on a convey- 

1 Inst 143 b. n. ^ '^ ^ 

5. 2 lost. 44. ance of lands in fee simple ; and Lord Coke says, if a rent be to 
ong. . .n. ^^ ^hole value of the land, or to the fourth part of its value, it 
is called a fee farm. But Mr. Hargrave has observed on thia 
passage that the true meaning of a fee farm is a perpetual 
farm or rent, the name being founded on the perpetuity of the 
rent or service, not on the quantum : that the sometimes con* 
fining the term fee farm to rents of a certain value probably 
arose, partly from the statute of Gloucester, which gives the 
cessavit, only where the rent amounts to one-fourth of the value 
of the land ; and partly from its being most usual, on grants 
in fee farm, not to reserve less than a third or fourth of such 
value. 

Bradbury o. 14. After the statute Quia Emptores. grantin£r in fee farm, ex- 

Wright,2Doiig. , , xr- , • • ., . 

R. 624. cept by the King, became impracticable ; because the grantor 

parting with the fee, is by the operation of that statute without 
any reversion ; and without a reversion there cannot be a rent 
service. A perpetual rent may however be reserved on a con- 
veyance of lands in fee simple ; and if a power of distress and 
entry be given to the grantor, his heirs and assigns, the rent will 
« be good as a rent-charge, but not as a fee farm rent 
idsin o?V nt ^^' ^^^^ respect to the mode of acquiring seisin of a rent, in 
Tit.6.c. 1. the case of a rent service the person entitled cannot acquire a 

seisin in deed before the rent becomes due ; for nothing but the 
actual receipt of it will have that effect As to a rent-charge, 
the only mode of acquiring a seisin in deed of it, when created 
by grant, is by the actual receipt of the whole, or of some part of 
it ; and formerly it was usual, where a freehold estate in a rent 
charge was created, to pay the grantee a penny in the name ot 
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seisin of the i-ent. Bat where a rent is created by means of a 

conveyance to uses^ the grantee immediately acquires a seisin, by 

the words of the statute. 

' 16. A rent must in general issue out of lands or tenements of Out of what a 

^ rent may be re- 

a corporeal nature, whereto the grantee may have recourse to served, i inst. 
distrain. It could not therefore be formerly reserved out of an 
advowson in gross, tithes, or other incorporeal hereditaments ; 
because, says Lord Chief Baron Gilbert, every incorporeal right, Rent, 20, 22. 
till by age it was formed into a prescription, did originally rise 
by grant from the Crown ; and such grants seem to have been 
made for particular purposes ; as the grant of a fair, to be under 
the protection of the lord ; the grant of a common for the benefit 
of the beasts of all the tenants. Therefore, to let such incorpo- 
real inheritances for rent, was esteemed contrary to the design 
and purposes of such grants. 

'17. A rent cannot be reserved out of a rent ; therefore if a per- 2Roll.Ab.446. 
son grants lands in tail, rendering rent, and after grants the rent 
for life, or in tail, rendering rent, this is a void reservation, be- 
cause it passes as a rent-seek. And if A. has a rent service or Keilw. 161. 
rent charge, and grants it to another for term of life, by deed in^ 
dented, rendering to A. a certain rent, the reservation is void ; 
because rent cannot be charged with other rent ; for it cannot 
be put in view. 

18. By the statute 6 Geo. 3. c. 17. it is enacted, that leases 
made by the ecclesiastical persons therein mentioned, of tithes 
or other incorporeal hereditaments, shall be good; and that 
rents reserved in such leases may be recovered by action of 
debt. 

19. Where a lease is made of the vesture or herbage of land, ^ ^°s*- ^'^ *• 
a rent may be reserved ; because the lessor may come upon the 

land to distrain the lessee's beasts feeding thereon. 

20. A rent may be reserved upon a grant of an estate in re- Ww 
mainder or reversion ; for though the grantee cannot distrain 
during the continuance of the particular estate, yet there will be 

a remedy by distress, whenever the remainder or reversion comes 
into possession. 

21. Where a person grants a future interest in lands, as a 2 Roll. Ab. 446. 
lease for years, to commence in futuro, he may reserve a rent 
immediately ; for it will be a good contract to oblige the lessee, 

and to ground an action of debt; and the lessor may have hi^ 

T 2 
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refnedy by distress for the arrears, wheo the lessee oomes into 
possession* 
Windw J. 22. It should be observed, that if a lease be made of an incor- 

Gover, 2 Saimd. ' 

302. poreal hereditament, reserving rent, such reservation is good to 

bind the lessee, by way of contraet; for the non-performance of 
which the lessor shall have an action of debt ; because if the 
lessee undertake to pay an annual sum by his deed, such under* 
taking gives the lessor a right to it ; and the law in all cases 
gives remedies adequate and correspondent to every man's 
right. 

1 liist.47a.n.i. 23. A rent may be reserved to the King out of an incorporeal 

hereditament ; because, by his pren^tive, he may distrain for 

1 P. WniB. 306. such rent on all the lands of his lessee. And as he has a remedy^ 

there is, therefore, no reason that such a reservation should be 
void. 

Upon what con- 24. With respect to the coaveyances upon which a rent can 

1 init.i44.a. be reserved, it may be laid down as a general rule that a rent 

Gilb. Bcntf. 22. . i i^< i -^i. 

piay be reserved upon every conveyance which either passes 
or enlai^es an estate ; for rent being a return for something 
given, it follows that whenever an estate passes, there may be a 
return. 

Tit 32. oc. 9, 25. Rents are most usually reserved on leases : but a rent may 
' * also be reserved on a release, a bargain and sale, covenant to 

stand seised, and lease and release. 

Wipter't caie. 26. There may be several reservations of several rents, in the 

2RoU.Ab.448. ^ 

same conveyance. As where a lease was made of three manors, 
reserving for one a rent of 6^, for another a rent of 5/«, and for 
the third a rent of 10/., with a condition of re-entry into the 
whole, for non-payment of any part ; it was held that these 
several reservations of rent created several tenures, demises, re- 
versions, and rents. 
Tan6^ v. Ro* 27. A. tenant in tail of C. leased the site and demesnes of the 

fflity Cio. Elix. , , 

40. manor, together with the manor itself, and all lands to the same 

belonging, for 21 years, rendering for the site therewith letten 
6L 6$* 8J., and rendering for the said manor and premises 
therewith leiten 9/. 10s. It was resolved that these were se- 
veral reservations. 
Lee V. Arnold, 28. A lease was made of three manors, viz. D. E. and F*. 

4 Leon* 27. . . 

reserving for D. 6L, for E. 10/., and for F. 10/., upon condition 
that if the said rents, or any of them, or any part thereof, were 
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behind, the lessor might ra-enter into all. The lessor soM the 
reversion of one of the manors to one W., and afterwards sold 
him the reTersion of the other two manors. The rent be- 
ing in arrear for one manor, the purchaser entered into all 
three. Adjudged, that his entry was not lawful ; for though 
the words were joint, yet the reservation and the rents 
were several. 

29. A. seised of Wbtteacre, Blackacre, and Oreenacre, leased HUl's case, 4 
all three to J. S. for 90 years, rendering for Blackacre 3«. 4d., 

for Whiteacre \0$,, and for Oreenacre 205. quarterly ; wHh a 
clause of re-entry, if any part or parcel of the said rent should 
be behind, &c. W. R. purchased the reversion of Blackacf^e, 
brought an ejectment for 10«. being a quarter's rent, and bad 
judgment ; these being several reservations and conditions. A 
difference was taken between this and Winter's case, the rent in Ante, g. 26. 
that being originally entire, whereas here it was originally se- 
veral ; and in that case the condition was, that if any part of the 
rent was behind, the lessor should re-enter into the whole. 

30. But where there is one reservation of rent in gross at first, 
tliougb it be afterwards divided and severed ifnto different parts, 
yet it will be one entire rent. 

31. The prior of St John made a lease of divers houses for Knighi'gcasa, 
years, yielding the yearly rent of 6/. lOs. IH. ; viz. for one house * ^P' ^' 
31. Os. 1 Id., for another 20j., and for the other houses several 

rents, residue of the said rent; with a condition, that if the saicl 
rent of 5/. lOs. lid. was behind in part, or in all, then the prior 
and his successors should re-enter. Resolved, that this was one 
reservation of the rent in gross, at the first ; and the viz. after- 
wards did not make a reservation of it, but was rather a several 
declaration of the several Values of each parcel; by which 
it appeared how, and at what rates, the whole rent was re- 
served. 

32. In the above case, Roodes, Justice, said — *' If two Moo.202. 
tenants in common make a lease upon condition, rendering 

rent; the law will construe the demise, the condition, and the 
rent, to be several ; because the tenants in common have several 
reversions^ 

33. With respect to the persons to whom a rent may be re-^Towhatpmons. 
served, Littleton hys it down as a certain rule that no rent ser- ^*' ** ^^' 
vice can be reserved, upon any feoffment, gift, or lease, to any 



>« « 
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penca bit du» sec^ir. icaar, or feasor, or to their heirs ; and in 
no Tianner jc a Kni^ra-. Tb.e ftasaa of this rule is, because the 
rmt !yin?r pajxiie Mt x r»t.^m for the possession of the landj can 
oclj be i ' lam ec :c rie posca from whom the land passes. And 
as C2«iffe caa '::« ac Tcacmiico of rent serrice to a stranger during 
the Lre of the jc^scr. nsiaer can a rent service be reserved, 
deara -zi tire feasor, to any person but the re- 
: fcr CO lua t!i« land would belong, if it were not 
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I ^ *^.: .^y^' 34. If a pcisoa oaakes a kaae. to commence after his death, 

L§ rect b} h^ft heirs ; diis will be deemed a good rent ser- 

Ln^ to tbe fear, not hj waj of porchaaey but as incident 

to the revosfioiu desoeBdin^ to the heir; and therefore may be 

ideased by tbe aoocstar, dmng his life ; which it would not be 

if it was m new pore Juue in the bar. 

35w But wheffi^ a father and his aoQ and heir apparent demised 
lands for ycan» lo ke^ni after the death of the bther, rendering 
lent to the soo : the &ther died, the lessee entered, and the rent 
betn^ behicd, the son distrained. Resolved, that this reserva- 
tioa of rent was ntterly void ; for although the son did prove 
hetr, it bettered not the case by the event : but the reservation 
should have been to the heir or heirs of the lessor, by that 
name ; for that vras the oohr vrord of privity in law requisite 
in the reservation of rents; the heir being eadem penoma cam 






3d. Where a rent is r e &e rv c d generally, without specifying to 
whom it skill be paid.it will go to the lessor; and after hisdeath 
to the person who vrouM have inherited the land, if no such lease 
had been made. If the reservation be to the lessor and his 
heirs, the e£Rect vrill be the same, provided the lessor vras sdsed 
in fee. 

37. A tenant in special tail leased for year% reserving a rent 
to himself, his heirs, and assigns ; — the question vras, to whom 
it should go, after the death of the lessor; the estate having 
descended to a person who vras not heir at law to the lessor. 
Lord C B. Widdrington laid down the following points : — L 
Where no person in particular is named to receive the rent, it 
%hall go to the heir, together vrith the rerersion : but vrhcre the 
lessor particularizes the persons, there the law vrill cany it 
further, for the agreement of the parties prevents the 
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ion of law. 2. Where the reservation is special, and to im- 
proper persons, there the law follows the words. 3. Where the 
words are general, they will be expounded according to law. 
Resolved, that the rent should go with the reversion to the spe- 
cial heir in tail, though it was reserved to the heirs generally ; 
for the word heir should be taken in that sense which would best 
answer the nature of the contract ; which was, that those who 
would have succeeded to the estate, if the lease had not been 
made, should enjoy the rent. 

38. If a rent be reserved to the lessor and his assigns, it will i Inst. 47 1. 
determine at his death ; for the reservation is good only during Edwin, 12 lUp. 
his life. So if a rent is reserved to him and his executors, he ^^* 
having the freehold, it will determine at his death ; because the 
reversion, to which the rent is incident, descends to the heir. 

But if a lease be made of a term of years, reserving rent to the 1 Vent. I6I. 
lessor and his heirs, it will determine by the death of the lessor ; 
for the heir cannot have it, as he cannot succeed to the estate, 
being only a chattel ; and the executor cannot have it, there 
being no words to carry it to him : [but otherwise, if reserved ib. 162. 
during the term.] 

39. Where a rent was reserved to the lessor, his executors, sachevereU «. 
administrators, and assigns, yearly, during the term, it was re- gll^/367, 
solved, that it should go to the heir of the lessor ; for although 

there was no mention of the heirs in the reservation, yet there 
were words which evidently declared the intention of the lessor, 
that the payment of the rent should be of equal duration with 
the lease ; the lessor having expressly provided that it should be 
paid during the term ; consequently, the rent must be carried 
over to the heir, who came into the inheritance after the death of 
the lessor, and would have succeeded in the possession of the 
estate, if no lease had been made. And if the lessor had as- 
signed over his reversion, the assignee would have the rent as in- 
cident to it ; because the rent was to continue during the term, 
and must therefore follow the reversion, since the lessor made no 
particular disposition of it, separate from the reversion. 

40. Where no reversion is left in the lessor, and the rent is 
reserved to his executors, administrators, and assigns, it will go 
to them, and not to the heir. 

41. A tenant for three lives, to him and his heirs, assigned Jeniion v. Lex- 
over his whole estate, reserving to himself, bis executors, ad- '^^^555. ' 
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minisiratora, and awigns, a rent of 1(ML» with a pnmso, that npon. 
nonpayment the aaaignor and his betis might re-enter; and the 
assignee covenanted to pay the rent to the assignor, his execntovs 
and administrators. The question was» whether this rqnl should 
go to the heir or executor of the assignor. It was decreed by 
Sir J. Jekyll, that the rent shouU go to the executor, aa it waa 
reserved to him ; and there was no reversion left in the assignar, 
to which the rent was incident, so as to carry it to the heir. It 
was also held, that the covenant to pay the rent to the execntota 
and administratora gI the assignor was good and binding, both 
in law and equity. And though the proviso was, that ia ease nf 
nonpayment of the rent, the assignor and his heirs migh^ 
re-enter, yet the Court thought this immaterial ; as in equity 
the heir must, in this case, be looked upon as a trustee Smt tb« 
executor. 

This case came on again before Lord King, who was off 
opinion, that there being no reversion, the rent might be wett 
reserved to the executors, during three lives; and decieaA 
accordingly. 

1 In>t.2i4 1. 42. Lord Coke says, if tenant for life and the person in rever* 

sion join in a lease for life, or gift in tail, by deed, reserving a 
lent, this shall enure to the tenant for life only during his life^ 
and after his death to the person in reversion. 

1 Rep. 139 •. 43^ i( ig guid^ in Chttdleigh's ease, that if a. feeffsieQt in fce 

be made to the use of one for life, and after to the use of another 
in tail, with remainder over, with power to the tenant for Ufe to 
make leases, so that he reserve the best accustomed tent, pay- 
able to all those who would have the reversion ; if tenant for lifiet 
makes leases, pursuant to his power, the lessees derive their 
interest out of the first feoffment How then can the reservation 
of the rent be good ; and how could his heir, or he in lemainder, 
come at it ? 

This doubt appears to be removed by the following detavai^ 
nation: — 

HaicouTt V. 44^ Thomas Lovet levied a fine, to the use of himself for hfe^ 

Pole, 1 And. r t 

273. after his decease to his executors for twelve years, remainder to 

his first and other sons in tail, remainder orer, with a power ta 
T. Lovet to make leases, not exceeding ninety-niDe years. T« 
Lovet made a lease for sixty years, rendering annually to himself 
during the term, and after his decease to such person and persona 
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to whom the reTeraioa or remainder of the premises ihonldi from 
time to time, belong, by the said limitation of uses^ the sum 
of SA It was agteed by the Court, that the lease was good 
enough, and that the rout was distvainable by those in lemaioder, 
aa they happened ta be immediate to the kase. 

4& W. Whith)ck, being tenant for lif^ under a decbtratioD of Whitlock't 
uses of afine> reraaioder to his son in tail, femahider over, with 
a power of leasing, demised the premises, resenring rent to him*^ 
self his heiiB and assigns, and to such othei person or persons 
as should be entitled to the inheritance of the sud premiass after 
his decease. It was objected, that this reservation was void ^ 
as rent could only be reserved to the kssor, donor, or feoft>r, and 
their heirs, and not to persons only privies in estate, as remain- 
dermen and reversioners. But it was resolved dmt the reserva- 
tion was good : that if a reservation had been to the lessor, and' 
to every person to whom the inheritance or reversion of the 
premises shouhl appertai* during tiie term, it wonM have been 
good ; for the law would distribute it to every one to whom any 
limitation of the use should be made. And it was agreed, that 
the most clear and sure way was to reserve the rent yearly during 
the term, and leave the law to naake the distribution, without an 
express reservation to any person. 

46.. With respect to the time when rents are payable, it » At whit time 
either by the particular appointment of the parties in the deerf, ^^ 
or else by appointment of law. But the law never controls the 
express appointment of the parties, where such appointment will 
answer their intention. 

47. Where rent is reserved generally, it is payable at the end 3 Bols. 339. 
of the year : but if it be reserved annuoHm durante tenmnoy the 

firet payment to begin two yeajrs after, this will control the words 
of resentaticxi. 

48. If a rent be. Baade payable at. the two. most usual fcasts, Harrington v. 
without specifying them, the law will construe this to mean ^b. 450. 
Michaelmas and Lady-day ; because those are the days usuaHy 
appointed for such payments. And if a lease be made csserviag 

rent at the two usual feasts, without saying by equal portions, 
the reaA shall notwithstanding be paid by equal portions. 

49. If a lease be made for years, provided the lessee dMtUi pay id. 449. 
10/. at Michaelmas and Lady-day, l^ even portion^ duving^ 

the term, though the word annually be omitted, yet the law 
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will coDstrae it to be so; because it is made payable doring the 
term. 
U-450. 50. If a lease be made on the first of May, or at any other 

time, reserving rent, pajrable quarterly ; this shall be intended 
quarterly from the date of the lease, and not at the usual feasts. 
lO^Rc^i^V. ^^* ^ ^^^^^ ^^" made for twenty years, reserving rent during 

the term, payable at Michaelmas and Lady-day, or within 
thirteen weeks after every of the said feasts. Resolved, that 
the rent was not payable till the end of the thirteen weeks ; 
the disjunctive being evidently added for the benefit of the 
lessee. 
Glover V. 52. Iq ^ subsequent case, a tenant for life made a lease for 

4 Leon. 247. tweuty-one years, rendering rent at Michaelmas and Lady-day, 

or within thirteen weeks of any of the said feasts. After 
Michaelmas, before the thirteen weeks past, the tenant for life 
died, and his executors brought an action of debt for the rent. 
It was adjudged that the action did not lie; for the rent being 
to be paid at Michaelmas or thirteen weeks after, the lessee had 
his election to pay it at any of the days ; and before the last day 
it was not due. If the rent had been reserved at Michaelmas, 
and if it was behind for thirteen weeks, then that it should be 
lawful for the lessor to re-enter ; the rent would have been due 
at Michaelmas, the thirteen weeks being but a dispensation of 
the entry. 
f^'Z^n' ^' Where a lease ends at Michaelmas, and the rent is payable 

Jac. 233. 310. on that day, or within ten days after, the last payment is due at 

Michaelmas, without any regard to the ten days ; the rent being 
due for the last year, though the year expired before the ten 
days. For the reservation being annually during the term, at 
the said feasts, or within ten days, it should be expounded, ac- 
cording to the contract, at the end of every ten days during the 
contract ; but the term ending at Michaelmas, so as there could 
not be ten days after, the law will reject the ten days after the 
last feast, for that cannot be ; and then it was due at the feast, 
according to the contract of the parties. 
Bi^nv. 54. A lease was made of tithes, from February 1661 to 

211. Michaelmas 1668, reserving rent at Lady-day and Michaelmas. 

or within twenty days after each feast, during the term. An 
action was brought for the rent which became due at Michaelmas 
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1668 ; to which the defendant demurred, because the last 
Michaelmas day was not within the term. Held by Twisden, 
that in contracts the intent is sufficient, and that Michaelmas- 
day must here be taken to be inclusive. 

56. The right to a rent service is real property, and descendible When it goes to 
to the person entitled to the reversion of the lands out of which and when to'tbe 
it issues. But from the moment that a payment of rent becomes ^^"' 
due, it is then personal property: therefore where the person 
entitled to a rent service outlives the day on which it becomes 
due, it will go to his executor or administrator ; but if the lessor 
dies on the day preceding the day of payment, the rent will go 
to the heir, as incident to the reversion. 

66. Although rent must be demanded at sunset of the day on l Sattn.287. 
which it is payable, if the lessor intends to take advantage of 

a condition ; yet rent is not due till the last minute of the 
natural day. In the case of leases made by tenants in fee, or 
under a power, if the lessor dies on the day of payment, but 
before midnight, the rent will go along with the land to the 
heir, or the person in remainder or reversion ; because the lessee 
has till the last instant to pay his rent : consequently, the lessor 
dying before it was completely due, his personal representatives 
can make no title to it. 

67. But where a lease is made by a bare tenant for life, which 
determines at his death, there, if the person entitled to the rent 
lives to the beginning of the day on which it is payable, it will 
vest in his personal representative. 

68. A term of five hundred years was created for securine: a SontherD v. 
rent-charge of 200/. a year to Lady Cole for her life. Lady Cole wmt. 179. 
died at nine o'clock of the night of Michaelmas-day, on which day 

the rent was payable. The question was, whether the term was 
void without payment of this quarter's rent; or whether this 
quarter's rent remained due to Lady Cole, so as to entitle her 
administrator thereto. 

Mr. Justice Tracy was of opinion that the rent was due, when 
by law it ought to be paid ; therefore since Lady Cole lived 
beyond sunset, which was the time when the money was de- 
mandable, and to be paid by the tenant upon pain of forfeiting 
his lease, he thought the money was due to her, and ought to 
be paid to her administrator. 
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SbaflM «. SO. Sir Heory Johnsoa ww tenant for life, with remunder to 

1 P. Wms. 180. Lady Wentworth. Sir H. Johoioo made leases for years, ics e r ving 
VvK. in ciM. ^1^^ ^^^ ^^ Lady.^y and Michadmas, and died oa Miebaelmas- 
10 Mod. 21. day about twelve o'clock at noon. The qoestioii was, whether 

diese rents belonged to the executor of Sir Heniy Johnson, or to 
Lady Wentworth ; or whether the tenants should retain them. 

Lord Maoclesfidd decreed, that as to those leases which de- 
termined on the death of Sir H. Johnson, the rents belonged ta 
bis executors ; because, though for the benefit of the tenants, 
they had till the last instant of Michaelmas-day to pay the rents^ 
yet the reservation beinc on Michaelmas^ay, aa soon as that 
day began, they were at their peril to take care that they were 
paid accordingly. But as to the leases made l^ virtue of a 
power, they still had existence ; therefore the tenants had till the 
last instant of the day to pay the rent : then, when the lessor 
died before, the rent went along with the reversion, to the peiaoo 
who was entitled to it. 
Bo^^im go. Sir James Oxenden, before marriase, settled an estate oo 

V. rennet, . ° 

I P. Wmi. 178. his lady, the plaintiff, for her life, with a power to himself ta 

make leases. Sir J. O. made leases pursuant to his power, re- 
serving the rent at Lady-day and Michaelmas; and died upon 
Michaelmas-day, between three and four o'clock in the after- 
noon, before sunset. One of the lessees paid his rent to Sir 
James Oxenden in the morning of the said Michadmas^ay : 
but the other tenants had not paid their rents, 'rhe qnertion 
was, whether the rents which were not paid belonged to the ex- 
ecutors of Sir J. Oxenden, or to the jointress. 

It was decreed by Sir John Trevor, M. R., that the leseov 

dying before sunset, and there being no remedy for the lessor te 

recover these rents daring his life, they should go to the jointresa ; 

and that the execntors of Sir J. O. should also pay the rent 

See 1 Swaps, which be received en the day of his death, to the jointress^ But 

338,' &c. ' VLB to this last point there is a query by the reporter. 

61. [In the recent case of Norvis^t;. Harrison, a tenant for life 
2Mtd.268. having granted leases^inconforaiity with hia power, died before 

midnight, though after sunset, on the vent day, and the re- 
mainder-man was deckied entitled to the rent.] 

62. Rent service is now sometisaes appovtioned between the 
executor of a tenant for life, and the remainder-man ; of whicb 
an account will be given in the third Chapter of this Title. 
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63. A rent-cbatge of inheritance is also a real property, de-* 
Bcendible to the heir. But from the moment that a payment of 
it becomes due, that payment is personal property, and will go 
to the executor or administrator. 

64. With respect to the remedies for the recovery of rents. Remedies for 
there are several sorts, of which some are provided by the com- r^gf^ ^ 
mon law, some by particular statutes, and some by the express 
agreement of the parties. 

65. Where a rent-service is in arrear, the common law gives DUtre». 
to the person in reversion a right to enter on the lands, to seiae 

the cattle, and other personal chattels found there, and to sell 
them for the payment of the rent ; which is called a distress. 

66. If a person holds lands of the King, by the payment of ^ lost 122. 
rent, and the rent is in arrear, the King may distrain in any «. CoTentrj, 
other lands or tenements of the tenant. This must, however, be * "**' 
understood of such other lands as his tenant has in his own 

actual possession, and are manured with his own beasts ; but 
not in the possession of his lessee for life, years, or at will ; for 
their beasts are not subject to such distresses. The grantee of a 
fee farm rent from the Crown has the same privilege. 

67. The remedy by distress has been extended, by several 
statutes, (a) to the proprietors of what were formerly called 
rents seek, and also to rent-charges ; and also to the executors 
and administrators (6) of the proprietors of such rents, [and 



(a) [.t2 Hen. 8. c. 37. 8 Ann. c 14. 4 Geo. 2. c.28. 11 Geo. 2. c. 19. 57 Geo. 
9. c. 62.] 

(5) [Where the owner of the inheritanoe granted a kese for jaaia raierving rent, and 
died, hiB executor coald not at common law, nor by the ttatate 32 Hen. 8. c 37. diitrain 
for the arrears of rent accrued in theleeaor's lifetime ; for the latter ttatate was confined 
to the representatiTOS of persons dying seised of rents in fee, in tail or for life. Prescott 
V. Boucher, 3 B. & Add. 849. Jones *• Jones, ib. 867. But new by aUt. 3 & 4 Will. 
4. c. 42. as. 37, 88. the law is amended in the above respect. By the latter statate it ii 
enacted that the executors or administratom of any lessor or landlord, may distrain upon 
the lands demised for any term or at will, for the arrearages due to such lessor or land- 
lord in his lifetime, in like manner as such lessor or landbrd might have done in his 
Hfetime. And such arrearages may be distrained for after the determination of such 
ttnn or lease at will, in the same manner as if such tenn or lease had not been ended 
or determined, provided such distress be made within the space ef six calendar months 
after the determination of such term or lease, and during the continuance of the possession 
of the tenant from whom such axreare became due ; and all powers and provisions in 
the several statutes made relating to d iali sss c s for rent are made applicable lo the di»- 
so made as aforesaid.] 
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profits of the Citate. 

« - - 70. In gfanU of loil-diaiBes, m dasK of catrr on tke lands 

ivf^'V Bra* ^'^ ^ which the lent-charge is granted is osssBj inseited; 

t ^' ty , in cooseqneDee of which an int eie st vests in the gimntee, 

whenever the icnt-eharge is in anesr ; whidi he or his sss^ns 
nMj tedoee into possesBon bj an qeetnient. Bntthe 
thus aoqviied is only till the grantee of the rent-diaige is 
fied Us aman oat of the rents and profits of the land. 

iiUk^JZ, ' 7L In ease of a distress^ no demand of the rent is neoeasaiy: 

but where the remedy for the r ec o v ay of rent is by way of en tiy , 
there mnst be an aetoal demand made, previoos to the entry, 
otherwise it is tortioos; because a conditioa or power of «itry is 
in derogation of the grant; and the estate at law being once de- 
feated, it is not to be restored by any subsequent payment. It 
is therefore presumed that the tenant is residing on the premises, 
in order to pay the rent, for the preservation of the estate, unless 
the contrary appears, by the feoffor's being there to demand it. 
So that unless there be a demand made, and the tenant thereby^ 
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contrary to the presainption, appears not to be on the Iand| 
ready to pay the rent; the law will not give the lessor the benefit 
of re-entry, to defeat the tenant's estate, without a wilful default 
in him ; which cannot appear, unless a demand is actually made 
on the land. 

72. In the creation of rent-charges, a right of entry is now Right of entry 
Qsnally given by the operation of the Statute of Uses. As if (fub 'I37.'"** 
lands are conveyed to A., to the use, intent, and purpose that B. H!lJn!ro'''ja. 
may receive out of the lands so conveyed a certain annual sum or 610. 
yearly rent- charge ; and to this further use, intent, and purpose, 

that if such rent-charge be in arrear for a certain time, it shall 
be lawful for B. and his assigns to enter upon and hold the land, 
and receive the profits thereof, till the arrears of the rent-charge 
are satisfied. Here, as soon as the rent is in arrear, a use, derived 
out of the seisin of the trustee or releasee to uses springs up, and 
vests in the person to whom the power of entry is given, which is 
immediately transferred into possession, by the operation of the 
statute 27 Hen. 8.: he has consequently a right to take and Tit. 11. c« 3. 
keep that possession, till the purpose for which it is executed is , 
satisfied ; when the use determines. By virtue of this estate he 
may make a lease for years to try his title in ejectment, either to 
obtain possession of the land, if it be withheld from him, or to re- 
store it, if it be disturbed or devested ; and if he assigns over the 
rent-charge, this right of entry and perception of the rents and 
profits of the lands, charged with the payment of it, will pass to 
the assignee. 

73. By the statute 4 Geo. 2. c. 28. s. 2. it is enacted, that Ejectment 
every landlord, who by his lease has a right of re-entry in case 237. n. * 
of non-payment, when half a year's rent is due, and no sufficient 

distress is to be found, may serve a declaration in ejectment on See 7 Ea«t.863. 
his tenant, and affix the same on some notorious part of the pre- 
mises ; which shall be valid without any formal re-entry, or pre- 1 Burr. 620. 
vious demand of rent : and that a recovery in such ejectment ^™ ' 
shall be final and conclusive, both in law and equity ; unless the 
rent and all costs be paid within six calendar months after, (a) 

74. [The statute 1 Geo. 4. c. 87. provides landlords with more 
expeditious modes of recovering the possession of lands and tene- 

(a) [A mortgagee of a lease has the same title to relief against an ejectment for non- 
payment of rent, and upon the same terms as the leasee, against whom the recovery is 
bad. Doed.Whitfieldv. Roe,3Taiuit. 401.] 
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meota unlawfully held over by tenanU. The recent caae of Doe 
▼. Roe, 6 Bar. and Aid. 766— 770| has decided that taoants 
from year to year are not within the proYiaions of the above act.] 
76. By the fourth section of this statute it is provided, that if 
the tenant, at any time before the trial in ejectment^ pays or ten* 
ders to the lessor or landlord the whole rent in arrear, with the 
costs ; or pays such arrears and costs into Court ; the proceed- 
ings in ejectment shall cease and be discontinued. 

76. In most cases an action of debt may now be brought for 
rent And in all modem leases wherein rent is reserved, a cove- 
nant is inserted, on the part of the lessee, to pay the rent ; on 
which an action of covenant may be brought 

77. As it is a maxim of equity that a right shall not be with- 
out a remedy, the Court of Chancery will, in some cases, give its 
assistance to persons entitled to rent : but equity will not afford 
a remedy for rent, when there is one at law ; nor change the na- 
ture of the rent, so as to make the person liable, unless there is 
fraud in preventing a distress. 

78. Where by great length of time it is become impossible to 
know out of what particular lands ancient quit rents are issuable, 
the Court of Chancery has exercised a jurisdiction; and has 
constantly, on proof of payment within a reasonable time, decreed 
a satisfaction for all arrears of such rents ; and payment thereof 
for the future. 
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CHAP. 11. 
Of the B$tate which may be had in a Rent, and its InciHents. 



Sect. 1. An EmIoU m Fee. 
2. An Estate TaU, 
S. An Estmte/or Life or Years. 
4. Oca^aneff of a Rent. 
10. Sulffeei to Cwie§y. 
IS. And to Dower. 
21. Rents may be granted in 
Renuunder, 



SscT. 24. And to comManee io fatoro. 

26. And to cease /or a Time. 

27. Are within the Statute ^ 

Uses. 
Sl« Catimt be Dme$t4d. 
M. How Fmfeitid or hoot. 



Section I. 

With respect to the estate which may be had id a rent, a pereoii An estate in fee. 
may be tenant in fee simple of a rent-serrice created prior to the 
statute Quia Emptores, And a rent- charge may be limited to a 
person and his heirs, which will give him an estate in fee simple 
in it, * 

2. A rent'-charge being an incorporeal hereditament, isscring An esute tail. 
out of lands, is compt ehended within the statate De Doms CW* Tit. 2. c. i. 
ditianaHbus, and may therefore be entailed. There n, howerer, 

a very material distinction between a rent limited to a person 
and the heirs of his body, and an estate m land limited in the 
same manner ; of which an acconct will be given hereafker. Tit 36. c. 7. 

3. A rent-charge may be limited to a person for his own Hfe, An esute for life 
or for that of any other, or for any number of lives ; in which ^ y**"* 
case the grantee will be tenant for life, or pour outer vie, of such 

rent. A rent-K^harge may also be limited to a person for any 
number of years. 

4. By the common law there could be no general oeeupant of Occupancy of a 
a rent ; thus where a rent was granted to A. during the life of ^^ „^ g^^e- 
B., and A. died, living B., it was resolved, that the rent was de- iw.Vaugh. 199. 
termined. For the grant being originally made t» A. only ,- when 

he died, no one cotrld claim it as occupant, because there could 
be no entry upon it ; nor covld any one claim it ander the deed, 

VOU III. u 
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because no one was party to it, but the grantee. It followed, 
therefore, that as no one could take it under the grant, it 
ceased. 
v^°*'h^2oi*' ^' There might, however, be a special occupant of a rent ; as 

if a rent was granted to A. and his heirs^ during the life of B., 
and A. died, living B., the heir of A. would take the rent as spe- 
cial occupant, 
p^^'^n* T ^" ^ person granted a rent-charge to W. R. to him and his 

282. heirs, during his life, and the lives of M. his wife, and D. and M. 

his daughters. It was contended that this rent, being granted 
to one and his heirs, during his life and that of three other per- 
sons, was not descendible to the heir, nor should the heir be 
occupant thereof. But all the Court held these limitations to 
be good enough ; and that the heir should have this rent, as a 
party specially nominated, and as heir by descent ; though it 
was not properly an estate descendible. 
Bailer «. 7. It is said to have been formerly held, that if a man granted 

2 Roll. Ab. 152. a rent to A., his executors^ administrators, and assigns, during the 

life of B., the executor of the grantee should not be a. special oc- 
cupant, because it was a freehold, which could not descend to an 
executor. 
3 P. Wins. 264. Mr. Cox, in his valuable notes on Peere Williams, has ob- 
Tit. 3. c. 1. n. served, that there seems to have been, no sound reason for this 

distinction; and it appears to be now settled, that a freehold 
estate may become vested in executors, as special occupants. 
Idem. 8. In consequence of the statute of Frauds, 29 Ch. 2. c 3. 

s. 12. an estate /loiir auter tne in a rent is now devisable : if not 
devised, it is assets by the statute 14 Geo. 2. c. 20. in the hands, 
of the heir, if he takes it as special occupant. Where there is 
no special occupant, it will vest in the executors or administra- 
tors of those who died possessed of it, and shall be assets in their 
hands. 
3 P. Wins.264. 9. It is also said by Mr. Cox to have been laid down by Lord 

Harcourt, that if, since the statute of Frauds, a rent be granted 
to A. for the life of B., and A. die, living B., A.'s executors or 
administrators shall have it during the life of B. For the sta- 
tute was not only made to prevent the inconvenience of scram- 
bling for estates, and getting the first possession, after the death 
of the grantee ; but likewise for preserving and continuing the 
estate during the life of the cestui que vie. That though by his 
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dying without having made any such dispositiop, in nicety of 

law^ the estate would have determined, yet by the statute, that 

interest which passed from the grantor ought to be preserved, 

and should go to the executors or administrators of the grantee, 

during the life of the cestui que vie; and the statute in this 7 Yes. 448. 

case did not enlarge, but only preserve, the estate of the grantee. 

10. A person may be tenant by the curtesy of a rent-service, Subject to cur- 
where he is entitled to the reversion ; as also of a rent-charge ; Tit/s. c. l. 
and a seisin, in law will be sufficient for that purpose, because ^ ^°>t* ^^ &• 
in many cases it may be impossible to acquire any other seisin. 

1 1. A rent-charge was granted to a woman and her heirs, pay- Dethick «. 
able at two feasts in the year, the first payment to be made at 2 sid.iio!ii7. 
such of the said feasts as should happen after the death of J. S. 

The woman married » had issue, and died. The question was, 
whether the husband should be tenant by the curtesy of this 
rent. No judgment appears to have been given ; but Glynn, 
Chief Justice, thought the husband was entitled to curtesy ; for 
though the rent was to commence infuturo, yet it was granted 
over presently, which proved it to be in esse ; so that the wife 
might be said habere lutreditatem ; and the seisin was not mate- 
rial, it being the case of a rent. 

12. It is said by Lord Coke, that if a woman make a &rift in i Ina^- 90 a. 

Vide Tit. 5. c. 2. 

tail, reserving a rent to her and her heirs, and the donor taketh 
husband, and hath issue, and the donee dieth without issue ; 
the wife dieth ; the husband shall not be tenant by the curtesy 
of the rent ; for that the rent newly reserved was determined by 
the act of Qod, and no estate thereof remained. But if a man 
be seised in fee of a. rent, and maketh a gift in tail general. to a 
vi^oman ; she taketh husband, and hath issue ; the issue dieth ; 
the wife dieth without issue ; he shall be tenant by the curtesy 
of the rent, because it remaineth. 

13. A rent-service is subiect to dower ; so that if a man makes And to dower. 

. , r J • ■.'I- 1 Inst. 32. a. 

a lease for years, reserving rent, and afterwards marnes, and.dies, 
his wife will be dowable of a third part of the reversion, together 
with a third part of the rent So. if a man makes a gift in (ail, 
reserving rent to him and his heirs, and after marries and dies, 
his wife will be dowable of this rent, because it is a rent in fee, 
and may by possibility continue for ever. 

14. A rent-charge in fee or in tail is also subject to dower. If }/°*h^ *' 
a rent-charge be granted to a man and his heirs, who dies, and 

IT 2 
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his wicl<N¥ brings a writ of dower against the heir» and be an- 
swers that he claims th^ same as an annnitj, and not as a rent- 
charge, yet the widow shall reoover dower ont of it ; for Uie heir 
cannot determine his dection by claim, but by saing a writ of 
annuity. 
Cha^io ^3 P. ^^' Wheie a rent de novo is granted to a man and the heirs of 



Wm. 229. bis body, and the grantee dies without issne, his widow shall 

not be endowed of it; for the rent being determined by the 
death of the hosband without issue, the widow cannot be en- 
Tit. 6. c. 3. dowed of that which is not in being. Though it is otherwise 

where a tenant in tail of lands marries, and dies without issue, 
whereby the estate tail is determined, for in that case it has 
been shewn that the wife shall be endowed. 

16. It is however said by Lord Talbot, in the above case, that 
if a rent in esse be granted to A. in tail, remainder to B. in fee, 
and A. marries and dies without issue, his wife shall be en- 
dowed : or if a rent dt novo be granted to A. in tail, remainder 
to B. in fee, and A. marries and dies without issue, his wife 
shall be endowed. For the estate tail in the rent shall be 
allowed to continue, as against the remainder<man. 

17. [But the widow is not entitled to dower out of a personal 
annuity granted to (he husband and his heirs, because it is only 

Co. Lit. 32. a charge upon the person of the grantor, and does not issue ont 

of lands and tenements. 

18. In the case of Holdemesse v. the Marquis of Carmarthen, 
iBro.C.c.377. ^^ yearly sum of 2000/. payable out of the Post Office reve- 
nues until 100,000/. should be paid, in order to be laid out in 
land, was held to be an annuity perpetual in its nature. 

ilwn^ oiw ' 1^- ^^ *® ^'^ ^^ StaflTord v. Buckley, an annuity granted hj 



4 Bar. & Aid. King Charles II. out of Barbadoes dues, was held not to be a 

69. 



»aiy. 
Lid. 

rent nor realty. 

ChSbo "i^ ^' ^ ^^^ however, previously to the recent statute 3 8l 4 
B. 30. ' Will. 4. c. 106. would not be entitled to dower out of a rmt- 

charge, unless the husband had the legal estate in it ; but now, 

by the second section of that act, widows, married since the let 

of January, 1834, are dowable out of equitable estates.] 

nmotedin^re^ 21. A rentnohaige may be granted in remainder after a limi- 

mainder. tation of it to a person for life: and if a rrat-chaige were 

granted to A. for the life of B., remainder over ; though A. should 
die in the lifetime of B., so that the particular estate determined 
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in interest, as to the pscoeption of the profits } yet, iiMstnudi as swUetv. Botiv, 
the terre-tenant dining the time held the land dischargjBd, it 
was sufficient to support the remainder. 

22. Mr. Fearne doubted whether this boldbg of the Udd Coiit.Rem.452. 
discharged would have supported a contingent remainder : but 

has said, that at this day there could be no room for a question 
of this nature; for since the statute 29 Cha. 2. and 14 Geo. 2* Ante, s. 8. 
c 20. the sent<harge is holden to continue ia the personal re- 
presentatives of the grantee, dying in the lifetisoe of the ctMiui 
que vte. 

23. A g^nt of a rent-charge to A« and the heirs, of his body. Weeks D.Peach, 
remainder to B. and his heirs, has been held to be good. For 

though it was objected that there could be na remainder of that 
whereof there was no reversion ; yet it waa held by Lord Holt 
that there may be a remainder of a rent de novo;, for the intent 
of the party gives it, first a being for the* wholsy and theft the 
lesser estates are carved out of it. 

24. A rent-charge de novo may be granted so aa to commence And to com- 
iufiUuro; for thia is not hke the case of lands, where the livery ™«»<*»">*«*^ 
must cany the freehold imo^diately ; and where the abeyancsy 

for want of distinguishing in whom the freehold is, may be of 
prejudice to the rigfits of others. But the grant of a sent de 
nova is not attended with the like inconvenience > fov no man 
can have a precedent right to a thing which, ia created by the 
grant itself.. 

25. A rent in esse, or already created, cannot however [at caet^ Gilb. go. 
mon law} be granted, to commence m fuUaro ; because to snch a 

rent there may be a precedent title ;. therefore^ the g^ant i» not 
good. For snck freeholds being thus split and severed, do Uds 
the person in whom the right is > by which, the party thiat has 
right weIL not be able to discern agj^inst whoo^ to bring his 
jfraeipe for recovering it^ 

26^ A rent de uow> may be limited so as to cease for a tiime And to cease 
only, and afterwards to revive. Thus where a rent dt nov» was Fit^ AbrDow- 
g^amted. to a man and his heka^ with a proviso that if the grantee q' ^^{r^^ 
died, bin heir wiAin age, then the sent shonM cease dnrii^ the 
minority of the heir* The grantee died leaving hia heir within 
age* The widow of the grantee brought a writ of d«wer f^aimt 
the terre-tenant ; and it was held in parlian^ent that she should 
have execution against the heir^ when he came of ag^l 
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27. Rents (a) are expressly mentioned in the statute 27 Hen. 8. 
c. 10. : they may therefore be conveyed to uses, and will be 
executed by the statute ; which not only transfers the rent, but 
also all remedies and rights given for the recovery thereof. But 
that statute does not transfer collateral rights. 

28. T. C. granted a rent-charge of 200/. a-year to trustees, in 
trust for Mary Cook, to hold to them, their heirs, executors, 
administrators, and assigns, in trust for the said Mary for life; 
with a clause of distress, and a covenant to pay the rent-charge 
to the trustees for the use of the wife. The Court was of opinion 
that this rent-charge was executed by the statute of Uses, by 
the express words thereof, which executes such rents granted for 
life, upon trust, and transfers all rights and remedies incident 
thereto, together with the possession, to the cestui que use: bo 
that though the power of distraining was limited to the trustees 
by the deed, yet by the statute which transferred that power to 
Mary Cook, she might distrain also. But the covenant, being 
collateral, could not be transferred. 

29. The operation of the statute of Uses is the same in the 
case of rents as in that of lands : for it only transfers the legal 
estate in the rent to the first cestui que use; therefore a convey- 
ance to A. and his heirs, to the use and intent that 6. and his 
heirs may receive a rent out of the estate, gives B. the legal 
estate in the rent ; and if it is afterwards declared that B. and 
his heirs are to stand seised of that rent to uses, the intended 
cestuis que use take only trust or equitable estates. 

30. Lady Hanby conveyed divers lands, to the use and intent 
that certain trustees, in the deed named, should receive and 
enjoy a rent-charge of 30/. a-year to them and their heirs ; and 
then the said rent was to be to the use of Porter Chaplin in tail 
male, remainder over. Porter Chaplin died, leaving issue Sir 
John Chaplin, who married the plaintiff, and died without issue. 
One of the questions was, whether Lady Chaplin was dowable 
of this rent. 

Lord Talbot was of opinion, that Sir John Chaplin having only 
a trust estate in this rent, his widow was not dowable of it. 

31. The mode in which seisin of a rent may be acquired has 
been already stated. Where a person has been once seised or 



(a) [Such only of which tho owner it seised, that is, rents i^ he, in tail or for life*] 
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posBessed of a rent, he cannot afterwards be disseised or dis^ 
possessed of it ; for a rent being merely a contingent right, 
collateral to, though issuing out of lands, it cannot be devested. 
And although a person entitled to a rent be not in the actual 
receipt and enjoyment of it, yet by nonuser only, he does not 
cease to have a vested estate or interest therein, so that he still 
continues to be in possession; therefore a rent, being a mere Hawk. p. c. 
creature of the law, is always considered to be in the posses- 
sion of him whom the law adjudges to have a right to such 
possession. 

32. Thus Lord Coke says, a man cannot be disseised of a i Inst. 323 b. 
rent service in gross, rent-charge, or rent-seek, by attornment or 
payment of the rent to a stranger, but at his election ; the rule 

of law being, nemo redditum alterius, invito domino, perdpere ant 
possidere potest. And Lord Ch. B. Gilbert observes, that if A. Ten. 104. 
is seised of a rent charge, and the tenant of the land pays it to 
another, this does not devest A. of his right ; because the wrong- 
ful payment of A.'s tenant cannot alter his right It is there- 
fore a payment in his own wrong, and the rent still remains in Lit. b.56S,9. 
arrear to A. 

33. It should however be observed, that Littleton states se- ■. 237.240. 
veral cases of disseisin of rent : but these are only disseisins at 

the election of the party ; for when he wrote, an assise was, in 
most cases, the only remedy for the recovery of a rent, which 
only lay where the party was disseised. But disseisins of incor- 
poreal hereditaments are only at the election and choice of the 
party injured, who, for the sake of more easily trying the right, 
is pleased to suppose himself disseised ; for as there can be no 
actual dispossession, he cannot be compulsively disseised of any lo Rep. 97 a. 
incorporeal hereditament. 

34. A particular estate in a rent, or in any other incorporeal How forfeited, 
hereditament, is not forfeited by a grant of it in fee simple, by iiiisl251. 
deed. As if tenant for life or years of a rent, grants the same by 

deed to another in fee, this is no forfeiture of his estate ; for 
nothing passes thereby but that which lawfully may pass. 

35. A particular estate in a rent, or in any other incorporeal Tit. 35. c. 12. 
hereditament, may however be forfeited by matter of record, of 

which an account will be given in a subsequent title. 

36. Although it is said that rents cannot be devested, yet ADte,8.di. 
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Section I. 

A Rbnt-sbrvicb being something given by way of retribution Dischaigeof 
to the leasor^ for the use and occupation of the land demised, GUb!i^D^'i45. 
' the lessor's title to the rent is founded on the principle that the 
land demised is enjoyed by the tenant ; but if the tenant be by 
any means deprived of the land demised, his obligation to pay 
the reut ceases; as it would be unjust that he should be obliged 
to make a return for that which he does not enjoy. It follows 
that if the tenant be evicted from the lands demised to him^ he 2RoU.Ab.4a9. 
will thereby be discharged from payment of the rent 

2. In cases of this kind the tenant is, however, liable to the idtu. 
payment of the rent which became due before the eviction^ be- 

J cause the obligation oontinues as long as the consideration. But 
if the tenant be evicted, by a title paramount before the day ap- cub. 146. 
pointed for the payment of the rent, such eviction will discharge 
the tenant from the payment of any part of it« 

3. Where the lord purchases the tenancy;^ the rent will be idem, 
discharged ; for in such case the lord cannot have both the land ^^ Crof Jac. 
and the rent Nor shall the tenant be under any obligation to ]?^* Fisbeo. 

Campion,! Rol. 

pay rent, when the land which was the consideration, is re- Abri34(B).5. 
sumed by the lonL This resumption or purchase of the tenancy i^ Hod^iM** 
by the lord, makes what is called an extinguishment of the I^^q^j^??' 
rent. 143. ' ' 

4. If the conveyance of the land to the lord be not absolute, Gilbert, \so. 
but upon condition ; or if it be only of a particular estate, of 
shorter duration than the estate which the lord haa in the rent 
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•enrice ; in these cases, tbougfa there be mn muan of the t enancy 
and the rent in the same hand, yet as that onion is only tem- 
porary (for upon the performance of the condition, or detemuDa- 
tion of the particular estate, the tenant will be restored to the 
enjoyment of the land), the obligation of the tenant to pay the 
rent will revise ; therefore, the rent, in soch case, is only soa- 
pended, not extii^oished. 
Idea, 152. 5. Where a person, who has a rent service, porehases part of 

the land out of which the rent issues, the whole of the rent 
service is not thereby discharged, but only a part proportioned 
to the quantity of land purchased ; because in the case of a rent 
serrice, the tenant, being under the obligation of fealty to per- 
form to his lord the services due for the land which he hcdds of 
him, this obligation cootinues while any part of the land is held 
by the tenant ; otherwise the remaining part of the lands would 
be held of nobody, and freed from all feudal services, which 
would formerly have been a detriment to the public. And as 
the tenure between the lord and tenant continued, for so much 
of the land as remained uapurchased the tenant was, by his oath 
of fealty, obliged to perform the services : but as the lord had 
resumed part of the land, the services were diminished in pro- 
portion to the quantity of land resumed. 
18 Vitt. Ab. g, \ person who has a rent service may release a part of 

it ; which will not determine the whole rent, but only the part 
released. 

7. Where the law creates a duty or a charge, which the party 
is disabled to perform, without any default in him, and he has 
no remedy over, there the law will excuse. This is the principle 
upon which the tenant has been held, in the preceding cases, to 
be discharged from the payment of rent. But when the party 
by his own contract, creates a charge or duty on himself, he is 
bound to make it good, notwithstanding any accident by inevi- 
table necessity ; because he might have provided against it by 
his contract 
•Ptdine v. Jane. 8. In consequence of this principle, it was resolved, that a 
Allen ie. Sty.' lessee for years was bound to pay his rent, though an army bad 
^^* entered on the lands, and kept him out; because the rent 

became due by an express agreement between the lessor and 
lessee, not by act in law. For an action of covenant lay against 
the lessee for non-payment of the rent upon the reservation 
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which was an agreement between them ; and there was no more 
reason that the lessor should sustain the damage by the enemies 
than the lessee ; inasmuch as the lessee had full power of the 
land during the term, and, by his own contract, was to pay the 
rent upon all perils. 

9. It has been resolved, that if the lessee of a house covenant Monko.Cooper 
to pay rent during the term, he is compellable to pay it, though \l^'^^' 
the house is burnt down, and the landlord is bound to rebuild it. 

And this doctrine has been fully confirmed in the following 
modern case. 

10. In a lease of a house and warehouse at Wapping, the Belfouro.Wes- 
lessee covenanted to pay the rent, and keep the premises in repair, 310. 71^^ 
casualties by fire only excepted. The house was burnt down by / ^ 
accident, and the lessor brought an action of covenant for the ^Ttd^ ^ ^^Ui^yO 
rent. The lessee pleaded that the house was burnt down by y J ^^f 
accident Upon demurrer, the Court was of opinion that the ^ ^ 3 L - /^t.^j 
point had been determined in the cases of Padine v. Jane, and 

Monk v. Cooper: and judgment was given for the plaintiff. 

Mr. Justice Buller read a note of the case of Pindar v. Rutter Ante, 
at the sittings at Westminster after Mich. 1767, which was an 
ejectment by the tenant against his landlord, to recover the 
possession of some houses that had been burnt down during the 
term, and had been rebuilt by the landlord. In the lease 
there was an express covenant on the part of the tenant to 
pay rent ; but he had paid none subsequent to the fire. Lord 
Mansfield said, the consequence of the house being burnt 
down was, that the landlord was not obliged to rebuild ; but 
the tenant was obliged to pay the rent during the whole term. 
The premises consisted of houses only, and the fire had 
made them quite useless. In March 1793, the premises were 
worth nothing ; but the landlord, if he had insisted on the ri- 
gour of the law, might have obliged the plaintiff to pay rent 
for nothing, during the remainder of the term ; and then the 
plaintiff would have been glad to have delivered up the pre- 
mises. Therefore he left it to the jury to consider whether it 
was not to be presumed that the tenant had abandoned the 
lease at the time of the fire ; and accordingly the defendant 
had a verdict. 

11. [Again, in Baker v. Holtpzaffell, where the lessee held 4TauD.46. 
under an agreement for a lease by which he agreed to pay rent 
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diiiiiig the deauM of the tem eperifiwi in the 
pceouies men barot domm. Mewfield C. J* hdd the 
liable to pey the rent 

12. Bat the mippoeed haidahip of the case that a 
pay reat for what he cannot enjoy, and that 
accident which he did not undertake to stand to, seems lo 
occasioned the strong opinion, ezpiessed Iqf LocdNorthington in 
BkowB o. Qmlter, thai abhoogh theie might be no defeneft to 
an action at hiw, yet there was good ground lor an injnnctioB. 

2 Eden. 219. until the house was built. In Camden v. Morton his Losdship 

adhered to die same opinion. 

13. In the subsequent case of Steele «. Wright, Lord A p s ley 
decided that though the landlord waa not bound to idMuld, yet 
the tenant was neither obliged to rebuild, nor to pay the cent, 
until the pc^nnises were rebuilt. 

14. But the three preceding authorities appear to have been 
overruled in Haie v. GioYea. There the lessee ooipenanted to 
repair, '' damage by fire only eicepted/' The premises weee 
burnt down, and the lessor refused to rebuild the premisesy or 
take a surrender of the lease, and commenced an action at law 
on the covenant for non^paymoit of the rent aoeruiDg since the 
fire. A bill waa filed for an injunction, and to compel the lessor 
either to accept a anrrender or to rebuild. The Court of Exche- 
quer, after full consideration, decided that as th^e was no de&noe 
against an action at law, so the tenant had no remedy in Equi^ 
against the effect of the substantial independent coveaant to 
lepiir. 

1&. In HoltpEafiell o. Baker, Lord Ekkm fblkmed the lent 
case. There the rent had been regularly paid to Michaelmas 
18Q0; on the 16th of January 1810, the psemisea were burnt 
down aud continued in & state of ruin, so that the tenant was 
deprived of the oocnpation and use of them. The defendant 
having brought his action £oc a year and a half's rent from 
Michaelmas L809 to Lady-day 1811, the plaintiff filed his faiH, 
praying thai the defendam mig^t rebuild the premises^ and for 
an injuACtien against proceedings at law. The preceding antho- 
ritiea wvse discussed in the argument aad Lord Eldon 
that the tenant had no equity, and that the injunction 
had been obtained for want of an answer should be dissolved.J 
Discharge of 16, With respoct to the discharge of a rent-chargp, it is laid 

lent-chvge* 



18 Vcs. 115. 
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down by Littleton, s. 222. that if a man has a rent-charge issuing 
out of certain iands^ and purchases any part of them, the rent- 
charge is extinct. Lord Coke says, the reason is, becaase the ^ ^"*^- ^^'^* ^' 
rent is entire, and against common right, and issuing out of 
every part of the land ; therrfore, by purchase of part, it is ex- 
tinct in the whole. 

17. Lord C. B. GUbcrt observes, that the reason of the diffe- l^"**' ^^2. 
rence between this case and that of the purchase of part of the 

lands out of which a rent^senrice issues is, because, in the case 
of a rent-charge, there is no connexion of tenure between the 
grantor and grantee, as there is in the case of a rentrservice. 
And as grants of rentrcharges were of no benefit to the public, 
and afforded no additional strength or protection to the kingdom, 
the law carried them into execution only so far as they could 
take effect according to their original intention ; therefore where 
the grantee, by his own act, prevented the operation of the 
grant, according to its original intention, the whole grant detei^ 
mined. 

18. If the grantee of a rent-charge purchases parcel of the i l^t 147 b. 
land, and the grantor, by his deed, reciting the said purchase of 

part, grants that he may distrain for the said rent in the residue 
of the land, this amounts to a new grant. 

19. If a person having a rent-charge issuing out of three acres 18 Vin. Ab. 
of land, releases all his right in one acre, the rent is extinct ; be- 
cause all issues out of every part, and it cannot be apportioned. 

But if a person has a rent-charge of 20s., he may release to the ^ ^^^ ^^ «• 

n t 1 t tr\ I i»i 1 t ^ Vin. Ab« 10, 

tenant of the land 10s., and reserve part ; for the grantee deals ii. 
only with that which is his own, namely, the rent, and not with 
the land. 

20. It frequently happens in practice, that a person entitled 
to a rent-charge is disposed to exonerate part of the lands from 
the payment of it : but, in consequence of the above doctrine, 
difficulties have arisen in settling the mode of effecting such 
exoneration, without risking the entire extinguishment of the 
rentp^harge. The common mode has been for the grantee of the 
rent^charge to join in the conveyance of the lands, which operates 
as a release of the lands conveyed, from the payment of the rent- 
charge ; and to insert a proviso in the deed, that the other lands 
shall continue subject to the rent-charge. And it is held, that 
this proviso operates as a new grant of the rent-charge. To this 
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mode, bowerer, tlieie is a material objectioii : for sach new grant 
would be subject to any iocumbrances created subsequent to the 
grant of the original rent-charge, bat prior to the conveyance of 
part of the lands. 
Bntkr V. Mod- q]. Another mode is sometimes adopted: that is, to obtain a 

niDgs, Noy 5. r ' ^ 

Deoz r. Jcf- coTcnant from the grantee of the rent-charge, that he will- not 



^z. 35f .' distrain or enter on the premises conveyed for the recovery of his 
AmU. 250. rentrcharge. Bat there is a case, in which one of the judges 

held that snch a covoaant wonld operate as a release of the whole 
rent-charge, though Anderson was of a different opinion. 
t r^u Saji » ^ ^' There are many cases in which a rentrcharge or a rent- 
service may be apportioned, as well by the act of the party, as 
^^'^?^ by the act of the law. Thus, where the grantee of a rent-charge 
Ab. 504. releases part of the rent to the tenant, such release will not 

extinguish the whole rent : but the part not released will still 
continue. 
v<lan- 23. So if the grantee of a rent-charge conveys part of it to a 

stranger, and the tenant of the land attorns, such grant will not 
extinguish the residue, because such release or disposition makes 
no alteration in the original grant ; nor does it defeat the inten- 
tion of it, as the purchase of part of the land does, for the whde 
rent is still issuable out of the whole land, and charged according 
to the original intention of the grant. Besides, since the law 
allowed of such grants, and thereby established this kind of pro- 
perty, it would have been unreasonable and severe to hinder the 
proprietors of rent-charges from dividing them, for the promotion 
of their children. 
Rente 164. 24. Lord Ch. B. Gilbert observes, that the objection which 

has been made to this kind of apportionment of rent charges is 
this : that the tenant would be thereby exposed to several suits 
and distresses for a thing, which, in its original creation, was en- 
tire. But the answer is obvious, that it is in the tenant's choice 
whether he will submit himself to this inconvenience by his at- 
tornment to the grant of a part of the rent-charge. Now the 
necessity of an attornment is taken away : but still a division or 
apportionment of a rent-charge, by a conveyance of part of it to 
a stranger, is held good. 
25. A rent-charge may be divided and apportioned by act in 
Wotton «. Shirt, law ; for a part of a rent may be extended by a scire facias. And 
Gilb.ReDtei6jL though it was said that the tenant was thereby, without his at- 
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tornment^ made liable to several suits and di^tresses^ ye( it was 
an inconvenience which he might avoid by punctual. payment of 
his rent. 

26. If part of the lands subject to a rent-chai'ge descend to Lit. «• 224. 
the grantee, it shall be apportioned according to the value ot the 

land ; for in this case the grantee is perfectly passive, and 
does not concur by any act of his to defeat the intention of the 
grant. 

27. With respect to the apportionment of rent-service it has Apportionment 
been stated in sect. 6. that where a person, having a rent-service, at law. 
purchases part of the land out of which it issues, the rent-service 

is not extinguished, but shall be apportioned according to the 
value of the land ; so that the purchase shall operate as a dis- 
charge to the tenant for so much of the rent as is equal to the 
value of the land purchased. 

. 28. This rule only applies to such services as are divisible in Lit. s. 222. 
their nature, such as rent ; for with respect to indivisible services, 
as where the tenant is bound to render a horse, a hawk, or such 
like, though the lord purchases part of the tenancy, yet, as 
there can be no apportionment of these services, they shall be- 
come extinct, and the tenant will be discharged from them : for 
the whole tenancy being equally chargeable, the lord by his own 
act shall not discharge part, and throw the whole burthen upon 
the residue^ for his own private benefit and advantage. 

29. Where such entire service is for the benefit of the public, 1 Inst. 149 a. 
as castle guard, cornage, &c., or to repair a bridge or way, or to * ' 
keep a beacon, or for the advancement of justice; or if it be a 

work of piety ; in all such cases the tenant is still chargeable for 
the whole services : for the thing is in its nature indivisible ; and 
the whole shall not be extinguished, because the public has an 
interest in such services; and shall not be prejudiced by the pri- 
vate transactions of the parties. 

30. If there be lord and tenant by fealty and heriot service, 1 Inat. 149 b. 

. . Talbot's case 

and the lord purchases part of the land, the heriot service is ex- a Rep. 104. ' 
tinct, because it is entire and valuable. It is otherwise in the ^*l\ ^' ^' 

' S. 04. 

case of heriot custom, as has been already shewn. But where Giib.Rents» 
part of the tenancy comes to the lord by descent, the services are 
not extinct, though indivisible. 

31. It was formerly doubted whether a rent-service incident idem, 172. 
to a reversion might be apportioned by a grant of part of the re- 
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▼enion ; or whether the whole rent shoald not be extinct and 
lost. For 8inoe the reversion and rent incident thereto were etn 
tire in their creation^ it was thought hard that they should be 
divided by the act of the lessoTi and the tenant thoeby mtde 
liable to several actions and distresses. 

32. It hasy however, been long settled, that where part of the 
reversion is granted away, the rent shall be apportioned ; for the 
rent is incident to the reversion. Therefore if a person makes a 
lease of three acres of land, reserving three shillings rent; as 
he may dispose of the whole reversion ; so may he also dis* 
pose of any part of it, since it is a thing in its nature severable: 
and the rent, as incident to the reversion, may be also divided, 
because that being a retribution for the land, ought to be paid 
to those who are to have the land upon the expiration of the 
lease. Hence it is that the rent, or a proportionable part thereof, 
passes immediately with the reversion, without any express men- 
tion being made of it in the giant 

33. A rent-service may also be apportioned by a deviieof i( 
to several persons. As where A. leased to B. rendering \VL 
rent; and then devised 6/., part thereof to C«, D., and £. seie- 
rally, to each of them a third part ; it was resolved, that an a^ 
tion of debt was maintainable by one of the devisffes. For though 
the lessee by this means became subject to several distresses and 
actions, without attornment, yet these were mischiefs which he 
might prevent, by a punctual payment of his rent. 

34. [But rent reserved on a lease for years is not apportioned 
by the alienation of the lessee ; for the lessee, although he alien 
the whole or part of his estate, will nevertheless continue liable 
for the whole of the rent. The effect of assignment by the lessee 
is not to discharge himself, but will give the lessor a double l^ 
medy for his rent ; one against the lessee for the whole, in respect 
of his privity of contract, and another against the assignee of bis 
part, in respect of his privity of estate.] 

36. It has been stated that a rent-service is discharged by the 
eviction of the tenant out of the whole land, firom which the rent 
issues ; but where only part of the land is evicted, the rent will 
be apportioned. 

36. Where a right of common i8_e8t ablished on land demited, 
the rent cannot be apportioned^^^H, as there is no eviction. 
And in a case of this kin^lL^^^Bt of Chancery refiised to 
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apportion the rent, because the lands were worth more than what 
was reserved. 

37. The plaintiff was lessee of divers lands^ whereupon an en- Jew ». Thirk- 

well, 1 Chft* 

tire rent was reserved; afterwards the inhabitants of the town Ca.ai. 
where part of the land lay claimed a right of common there, and 
upon a trial established it This not being an eviction of the 
land at law, because the soil was not recovered, there could be 
no apportionment of the rent at law ; therefore, a bill was 
brought to have the rent apportioned in equity. Serjeant May- 
nard insisted that such an apportionment had frequently been 
decreed in equity ; but it appearing that the lands were worth 
the rent reserved, and more, the Court would not decree an 
apportionment. 

38. With respect to those cases where a rent-service shall be 
apportioned by the act of God, it is said in Roll's Abridgement, Vol. 1.236. 
that if a man leases land for life or years, rendering rent, and 

after part of the land is surrounded by water, this will not make 
any apportionment of the rent, because the soil remains, and may 
be regained again ; but if part of the land be surrounded or 
covered with the sea, this will make an apportionment of the 
rent ; for though the soil remains to the lessee, yet, by ordinary 
intendment, there is no probability of regaining it. 

39. If land demised be burnt by wild fire, yet the rent shall Hem. 
not be apportioned, for the land remains notwithstanding ; and 
cannot be so consumed but that some benefit may be made 

of it. 

40. A rent-service may also be apportioned by act of law ; as Cambell's 
where a moiety of a reversion is extended upon a writ of elegit, the Ab.'237. 
rent shall.be apportioned, and the lessor shall have half of it, as ^^^* ' 
incident to the reversion that remains in him. 

41. So where a husband leases for years, reserving rent, and ^e*". 
dies, and his widow recovers a third part of the reversion for her 
dower, she shall have the same proportion of the rent ; for in all 
these cases the law apportions the rent, in the same manner as 

it disposes of the reversion. 

42. [So where the reversion descends or devolves upon differ- Moody v. 
eat classes of representatives of the lessor: as where one, seised Abrl'ssV. 

in fee of Black Acre, and lessee for twenty years of White Acre, ^2 ig^i ^' 
leases both by one demise for ten years, rendering an entire rent, 153. 
^nd dies ; whereupon the reversion of Black Acre descends upon 

VOL. III. X 
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hia iKif 9 and thai of Wkite Acre to kis exMotor ; the rent shall 

be apportioned to the different reversions. 
d5I?^.'*W* ^ Again where one leases one aere of borough English, and 
V. Moyie, Cro. another of gavelkind tenure, by one demise at an entire fent, 

and having issue two sons, dies ; the rent shall be apportionfid 

according to the course of descent] 
Apportiooment 44. At common law, if a tenant for life died before the day oa 
11 Geo. 2. which the rent became due, where the lease determined by the 
Mo^^'i p. <^^ ^^ ^^ tenant fo? lifc, his executors could not claim an ap- 
Won. 392. portionment of the rent ; nor could the remainder-man or roYO^ 

sioner claim that part of it which accrued during the life of the 

tenant for life : so that the tenant paid nothing. 

45. This defect in the law produced the statute 1 1 Geo. 2. 
e. 19. s. 1& by which it is enacted, ^ That where any tenant for 
life shall die before or on the day on which any rent was re- 
served or made payable, upon any demise or lease of lands, tene- 
ments, or hereditaments, which determined on the death of such 
tenant for life; that the executors or administrat<V8 of such te- 
nant for life shall and may, in an action on the case, recover of 
and from such under-tenant or under-tenants of such lands, &c 
if such tenant for life die on the day on which the same was aosde 
payable, the whde ; or if before such day, then a proportion of 
such rent, according to the time such tenant for life lived of the 
last year or quarter of a year, or other time in which the said 
rent was growing due as aforesaid ; making all just aUowances, 
or a proportionable part thereof accordingly." 

46. This statute only extends to rents reserved oa leases 
which determine by the death of the lessor ; for where the lease 
does not determine on that event, the person in remainder or re- 
version becomes entitled to the whole rent due from the day of 
payment preceding the death of the tenant for life. 

47. [It does not seem to be settled whether the pioviw>Qe of 
the above statute, 11 Qeo. 2. c. 19. extend to a lease (not pur- 
suant to the enabling statute) made by tenant in tail. The caass 
which bear upon the point have arisen between theexecutoraof 
the tenant in tail and the remainder-man, and not between the 
former and the lessee ; and they all appear to haue turned upon 
the feet of actual payment of the rent l^ the leasee to the re* 
mainder-«iaa.} 
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48w In Pagett t>. Gee> which was decided in Chancery in 1753, i B^n. Jua. 
the tenant in tail, with remaioder to the defendant in fee, leased Amb. 198. 
for years; and died without issue a week before the day of 
]myment of the half-year's rent. The lessee, at the day, paid all 
the half-year's rent to the defendant ; against whom the executor 
of the tenant in tail brought his bill for an apportionment of the 
rent. Lord Chancellor Hardwicke observed — '* This point has 
never been determined ; but this is so strong a deise, that I shall 
make it a preeedent. There are two grounds for relief in equity. 
The first arises on the statute 1 1 Geo. 2. : the second arises on 
the tenant's having submitted to pay the rent to the defendant. 
The retiefy arising upon the statute, is either from the strict legal 
constraetion, or equity formed apon the reason of it. And here 
it is proper to consider, what the mischief was before the act, 
and what remedy is prorided at common law. If tenant for 
life, or any who had a determinate estate, died but a day before 
the rent reserved on a lease of his becanne due the rent was 
lost: for no one waa entitled to recover it. His representatives 
eould not, because they coaM only bring an action for the use 
and occupation ; and that would not lie wbefe there was a lease, 
but debt or covenant : nor could the remainder-man, because it 
did not accrue in bis time. Now, this act appoints the apportion- 
ing the rent, and gives the remedy. Bat there are two descriptions 
of persons, to whose executors the remedy is given : in the 
preamble it is one, having only an estate for life ; in the enact- 
ing part, it is tenant for life. Now, tenant in tail comes ex- 
pressly within the mischief. I do not know how the Judges at 
common law would construe it : but I should be inclined in this 
Court to extend it to them* I should make no doubt, where this 
is the case of tenant in tail after possibility of issue extinct : for 
he is considered, in many respects, as tenant ((St life only. He 
cannot su&r a recovery: he may be enjoined from committing 
waste, such as hurts the inheritance, as felling timber; though 
not for committing common waste, being considered as to that as 
tenant in tail. Where it is the case of tenant for years deter- 
miiutble on lives, he certainly must be included within the act ; 
tboogfa it says only tenant for life : it would be playing with the 
words to say otherwise. These cases shew the necessity of eon- 
stiMig l^is aet beyond the words. Tenmt in tail has certainly 

X 2 
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a larger estate than a mere tenant for life ; for he has the inherit- 
ance in him, and may, when he pleases, turn it into a fee: bat, if be 
does not, at the instant of his death he has but an interest for life. 
Such, too, is the case of a wife, tenant in tail ex provisme 
mariti: upon this point I give no absolute opinion. As to the 
equity arising from this statute, I know no better rule than this; 
equitas sequUur legem: where equity finds a rule of law agreeable 
to conscience, it pursues the sense of it to analogous cases. If 
it does so as to the maxims of the common law, why not as to 
the reasons of the acts of parliament ? Nay, it has actually 
done so on the statute of Forcible Entry, on which this Court 
grounds bills, not only to remove the force, but also to quit the 
possession. This Court extends the reason to equitable in- 
terests: but I ground my opinion, in this case, on the te- 
nant's having submitted to pay the rent. He has held himself 
bound in conscience, for the use and occupation of the land 
the last half year; he paid it to the defendant, which he 
was not bound to do in law. And, in such a case, the per- 
son he pays it to shall be accountable, and considered as 
receiving it for those who are in equity entitled thereto. 
The division must be that prescribed by the statute; sod 
then the plaintiff is entitled to such a proportion of the rent, 
as accrued during the testator's life." Accordingly it was so 
decreed. 

2 Bro. c. c. 49. [The next case is Whitfield v. Pinder, which was decided 

in the Common Pleas (1781), and is shortly cited in Vernoav. 
Vernon. There the tenant in tail made a lease, void against the 
remainder-man, reserving rent, and died three weeks afler the 
rent-day : it was decided that the rent should be apportioned. 
From this short statement, unexplained, it might be inferred 
that the case decided the point, that a tenant in tail is within 
the meaning of the statute, being virtually a tenant for life if he 

8 Ves. 312. dies vnthout barring the entail: but from the observations of 

Lord Eldon, in Hawkins v. Kelly, it would seem that the ques- 
tion in Whitfield v. Pinder turned upon the same point as Pagett 
V. Qee, (namely), the actual payment of the rent by the lessee to 
the remainder-man ; and, consequently, that Whitfield t;. Pinder 
must have been an action by the executor of the deceased tenant 
in tail against the remainder-man, for the executor's portion of 
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the rent, as money had and received by the remainder-man for 
his (the executor's) use.] 

60. In the subsequent case, of Vernon v. Vernon, where a 2 Bro. C. C. 
person held from year to year under a tenant in tail, the Court 
of Chancery decreed an apportionment. 

51. There If. Vernon being tenant in tail of estates in the 
county of Sussex, died on the 17th of March, an infant, by 
which John Vernon, one of the plaintiffs, became tenant in tail 
of the estate : part of the lands was occupied by persons holding 
from year to year, under the guardian ; and their rents were 
payable at Lady and Michaelmas-day, which demises expired 
by the death of H. Vernon. These rents having been paid to 
the receiver, the question was, whether the administratrix of H. 
Vernon was entitled to a proportion of the rents, or the remain- 
der-man was entitled to the whole. 

The Master reported, that a proportion of the rent was due to 
H. Vernon on the day of his death : to which the remainder-man 
took an exception, that he ought to have certified that no sum 
was due to H. Vernon on the day of his death, in regard that he 
was tenant in tail of the estates of which the Master certified the 
said rents or proportions to be due. 

Lord Thurlow — " The case of Pagett and Gee seems rather to 
to be a decision what the statute ought to have done than what 
it has done : but the question here seems to turn on another 
ground ; that the tenant holding from year to year, or from pe- 
riod to period, from a guardian, without lease or covenant, can- 
not be allowed to raise an implication in his own favour, that he 
should hold without paying rent to anybody." The exception to 
the Master's report was over-ruled. 

52. [In Hawkins v, Kelly, a lease of tithes was granted for 8 Ves. 30B. 
years by a rector, reserving a rent payable annually ; the lease 

ceased on his death, and the succeeding incumbent received from 

the lessee a sum of money as the rent due for the whole year, in 

the course of which the late rector died : it was decreed that the 

rent should be apportioned. Lord Eldon fully recognized the SecalsoAynesly 

case of Pagett v. Gee, referring the decision to the principle be- 2Ves. & Bea. ' 

fore noticed. * 

53. In Clarkson v. Lord Scarborough, where a tenant for life, i Swan. 354. 
with leasing power, having granted leases from year to year, some 
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vT khimi V ^y ^^^^ ^^ *^^"^ ^^ writing, bvt not confoimable to the poweri 
Wjkham, 3 dicd before the expiration of the year, it was decided tbat the 

Taunt. 331. . , , 

rents were apportionaUe. 
1 Swan. 337. 54. ^ similar decision was nade in ex-parie Smyth, where a 

parol demise from year to year was nade by tenast for bfe, who 
had power to lease by deed.] 
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Section I. 

Having treated of the several kinds of real property, both coi«- 
poveal and incorporeal, and of the estates that may be had 
therein, it will now be necessary to consider of the tide to real 
property, with the manner in which it may be acquired or lost 

2. A title is thus described by Lord Coke, Titulus est justa Docription of t 
causa possidendi id quod nostrum est, or it is the means whereby 1 1^ 345. b« 
the owner of the lands or other real property has the jast and 
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sCoMkcia. legal poasesaoo and enjoyiiient of it. And Sir W. Bhekstooe 

obserres that there are aereral stages or degrees requisite to 
fonn a complete title to lands and tenements. 

PoMOHM. 3^ Tiig £,^ degree of title is the bare possession, or actual 

occupation, of the estate ; without any apparent right, or mny 
pretence of right to hold and continue soch possession. This 
may happen where one man diseases another ; or where, after 
the death of the ancestor, .and before the entry of the hor, a 
stranger abates, and holds ont the heir. In these cases the 
disseisor or abator has only a mere naked possession, which the 
righlful owner may defeat by an entry on the land : bat in the 
mean time till some act is done by the rightful owner to divest 
this possession, and assert his title, such actual possession is 
prima fade eridence of a legal title in the possessor ; and it 
may by length of time, and negligence of him who hath the 
right, by degrees ripen into a perfect and indefeasible title. 
At all events, without such actual possession, no title can be 
completely good, (a) 

^rt of an 4^ f^he necessity of an entry by the heir, upon the death of 

the ancestor, or, where that is prevented, of a continual claim, (6) 

Tit.i.s.22. ]||^ {,^^1^ already stated. In the case of a disseisin or ouster of 

I Inst 252 b. i^^ freehold, there must also be an entry ; and if there be two 

disseisors, the disseisee mast make his entry on both ; or if one 
disseisor has conveyed the lands, with livery, to two or three 
persons, an entry must be made on each of them : but if the 
disseisor has let the lands to several persons for years only, an 
entry on one of the lessees, in the name of the whole, will be 
sufficient to revest all. 

5. The effect of an entry or claim [previously to the late sta- 
tute of limitations], was to put the person who entered or claimed, 
into the actual possession and seisin in deed of the lands. Thus 

a. 417, 418. Littleton says — *' By such entry he shall hav€ as good a posses- 
sion and seisin of all the lands and tenements whereof he hath 
title of entry, as if he had entered in deed into every parcel." 

8. 419. ^qJ speaking of continual claim, he says — ^* Presently by such 

claim be hath a possession and seisin in the lands, as well as if 

(a) [By sUt 3 & 4 Will. 4. c. 27. s. 14. It is eaaciod that uiy acknowfedgment of 
title given in writing to the person entitled, or to his agent shaU be deemed eqaivalent 
to possession or receipt of rent at the time of such acknowledgment] 

(6) [Abolished, Sut. 3 & 4 WiU. 4. c. 27. s. 11.] 
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he had entered in deed ; although he never had posBession or 
seisin of the same lands^ or tenements before the said claim/' (a) 

6. The next step to a good and perfect title is the right of Bight of pot- 
possession, which may exist in one man, while the actual pos- 
session is in another. Thus in the case of a disseisin; abate- 

ment; or intrusion, the right of possession is in the disseisee 
or the person on whom the abatement or intrusion has been 
effected, who may exert it whenever he thinks proper, by an 
entry ; and the actual possession is in the disseisor, abator, or 
intruder. ' 

7. In the case of a disseisin, abatement or intrusion, the i Inst. 237. b. 
descent of the lands to the heir of the disseisor or abator or 2&iaDd.R.'7a. 
intruder, [before the recent statute of limitations] tolled, that is, 

took away the entry of disseisee. See. ; (b) for the law presumed 
that the possession, which was transmitted from the ancestor to 
the heir was rightful, until the contrary was shewn ; so that 
in general no person could recover possession by mere entry on 
lands, which another had by descent. It is, however, enacted by 
the statute 32 Hen. 8. c. 33. that the dying seised of any dis- 
seisor, of or in any manors, &c. having no right or title therein, 
shall not be taken or deemed to be such descent in law, for to 
toll or take away the entry of any persons, except that such 
disseisor hath had the peaceable possession of such manors, 8cc. Tit. 31. c. 2. 
whereof he shall so die seised, by the space of five years next 
after the disseisin, without entry or continual claim. 

8. Where a person who had a right of entry was under any Lit. s. 402. 
legal disability, such as infancy, coverture, imprisonment, in- 
sanity, or absence from the realm, a descent would not take 

away the right of entry, (c) 

9. The right of possession is of two sorts ; an apparent right Apparent or 
of possession, which may be defeated by proving a better; **^^*'* 
and an actual right of possession, which will stand the test 

against all opponents. Thus, where a person was disseised, Giib. Ten. 21. 
the disseisor had only the naked possession, because the i s^ 685. 

(a) [Abolished by atat. 3 & 4 Will. 4. c. 27. a. 11. which also enacto a. 39. that no 
descent cast after the 31st December, 1833, shaU toll or defeat a right of entiy or action 
for the recovery of land; and it also enacts, s. 10, That by mere entry no person shall 
be deemed to have been in possession within the meaning of that act.] 

(b) [Abolished by the same stat. s. 11.] 

(c) [See the same stat. ss. 14, 15, 16.] 
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nighl ester mad evict him: hat Mgumk aH oikr 
the diMseor hid aiighl; ud in th» lopect «lf 
co«ldbe Mid to have the lig^ of piMKMQft ; Car, ime^ectaf 
the diMeiwe, he hvl DO right at alL Whc&a 

AMe,i.7. the heir of the dinaaor acqniied the /w 

the ii aa fi i if oooU not coter mptm his 
b«t was pst to his ical action. 

ttlil'eS^ 10. If a diifiwr died after five yean' «|Ut 

the diiariife entered, thehekof the Jiiw m 
qeetmeot ; for the right of powciition bdooged tc 
the mere right wm in the dinoace. («) 

11. Where the peiaon who had the actoal rii^ 
made hia claiay and hraaght his nctaon, within 1 

r«.9i.c3. aerihed bjr the former statntes of Linutation, andoaaUpnie 

by what aalawfal meana the peraon in poiofaaion aeqaned hi 
aarin, he wonid then, bf jndgment of law, aecover that pHnf 

111M.104. ■« i» which he had each aetnal right. Bnt if he oaattri to 

bring hia rr—faaorj action within the fimited tiaae^hiaadfnnijf 
might impereeptihiy gain an actual right of pooaeanon. 

^/^^ 12. Whoi the right of poaaeaaUm waa gained, tbepvtjkqit 

out of poaetaninn had nothing left in him bat the mere ngMtf 
property, or jm pnpnBimiit, withovt eithv pomeiina, er Ike 
ri^tof poaaeaaion; and hia estate was then said tobedrfoti' 
and tnmed to a light. It was devested becaaae the right osaer 
was turned ont of psBsciiiTion ; and it was tnmed to t ligh, 
becanaa the right of possession and oonseqnently the righ of 
entry was lost ; and nothing waa left bat the jm sienn» ff 
meie ri^t of property ; which could not be regainad by tpot- 
sessory, but only by a real action, (b) 

13. [Prior to the recent atatnte of hmitetioos] where the right 
of entry into lands was lost, and the peraon entitled coaU ooif 
laoover by a real action, the eatate was said to be diaooaUoM'' 

1 Int. 325 a. jhtts Lord Coke says a discontiDnanoe of estate in laads ort» 

ments is property, in legal understanding, an alieoi^ioD made or 



DiKODtinnsiice 
of 



(<0 [Byitau3&4Wia.4.c.27.s.39.itiscBMted.thatooaenentc«KiAr^ 
31st Dtcember, 1833, ibaU toUar defiHHt a ngbt oT entiy or acli«i fatlh»tv^^^ 
land.] 

(6) [See Mction 36 ol the lale alaL oflniitmtiraa, 8. 3S, bj whidi aU ml la^"^ 
action are aboliBiied, eio^ a writ of right ef Dower, or wril 0^ 
a quan impedit, or an ejectmenL] 
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saffered by tenant in tail, or any that is seised tn €uUr dmt, 
wbereby the issue in tail or heir or saecessor, or those in 
remainder or reFersion, are driven to their action, and cannot 
enter. 

14. The instances of discontinnanoe mentioned by Littleton, 
8.&93|are» 1. Where an abbot aliened the lands whereof he 
was seised jure fcdeum ; in which case his sueeessor could not 
enter into them, although the right was in him, bat was put to 
his aetioii.-^2. Where a man seised in right of his wife enfeoffed 
anether and died ; the wife could not enter, but was put to 
her action. 3. Where a tenant in tail of land enfeoffs anol^r 
and has issue, and dies ; the issue may not enter into the hmd, 
albeit be hath right and title to it, but is put to his action. 

1& In consequence of this doctrine it was long settled, that 
where a tenant in tail discontinued the estate tail, which he i*ii*^-c-2* 
might do by feofiinent or fine, the person to whom the estate 'tail 
was trsfi^rred by these assurances acquired the right of possee- 
Sion ; and nothing remained in the issue in tail but the mere 
right of property.(a) 

16. The union of the posseasioa, the right of possession, imd t^i^'^^^^^i^i, 
the right of property, constitute a complete title to knds, teoe- title. 
ments, and hereditaments. For it is an ancient maxim of law 

that no title is completely good unless the right of possession be 

joined with the right of property, whieh is dien denominated a 

double right. And when to thia denUe right the actual posses^ ^ i^<- ^^ «• 

aion is also united ; wheie there i% aceovding to the expvession 

of Fleta, jum et mainm cotgundio ; then, and then only, is Ae 

title completely legal. 

17. liOid Coke has thus stated the whole of this dootrine.^— idem. 
'* It is to be known that there is jm propriettUis, a right of 
ownership ; jtis pomssimns, a eight of seisin or possession ; and 

fus proprkiatis et jrassessiomt, a right both of property mmI 
possession. And this is anciently called Jus^dupHcattun, or droit 
droit. For example, a man may he disseised of an acre of land, 
the disseisee hath jus propriitaiisj the chsseisor hath ju$ postor 
siorm ; and if the disseiase release to the disseisor, he hath jus 
proprieiatis et poisessionii/' 

(a) [But now by tht recent statute of UmiUtiomi 3 & 4 Will. 4. c. 27. a. 39. it ii 
enacted that no diacontinvance after the 3l8t December, 1833, shall defeat any right of 
entry oi action.] 
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^•■■it^' 18. LittleCoQ says, s. 659, thmt wbere a man has two titkilD 

lands, one a more ancient, and the other a later title, if he cobbi 
to the land by the later title, yet the law will adjudge himiobf 
force of the elder title, becaose it is the most sore. And when 
a peiBOD is adjodged in by force of his elder title, tlus is aid to 
be a remitter in him ; as if tenant in tail discontinnes his estate; 
afkerwards disseises the disoontiniiee, and sodies seised, wheitbj 
the tenements descend to his issne, or cousin, inheritabk by 
force of the eatail, snch issae or coosin is remitted to the estate 
tail, as his elder title. For if he shodd be in by force of tk 
descent, then the discontinuee might have a writ of entiy sr 
disadsm (a) against him, and should recoyer the tenements: Imt 
inasronch as he is in his remitterp by force of the tail, the 
title and interest of the discontinuee is taken away and d^ 
feated. 

l<Lft.66i. ]g^ ^ principal cause why such heir, in the case afiraud, 

and in other like cases, shall be said in his remitter, is, beeao« 
there is not any person against whom he may sue his wiit of 
formedon ; for against himself he cannot sue, and he cannot sue 
against any other, none other being tenant of the freehold. For 
this cause the law doth adjudge him in his remitter, sct&xt,in 
such plight as if he had lawfully recovered the same land against 
another. 

?.^- ^- 20. Sir W. Blackstone has observed, that if the sabaeqaeot 

Id. 190* , 

estate or nght of possession be gained by a man's own actor 
consent, as by immediate purchase, being of full age, he shall 
not be remitted. For the taking such subsequent estate was his 
own folly, and shall be looked upon as a waiver of his prior 
right ; therefore it is to be observed, that to every remitter tbeie 
are regularly these incidents. An ancient right, and a new de- 
feasible estate of freehold, uniting in one and the same person; 
which defeasible estate must be cast upon the tenant, not gaio^ 
by his own act or folly. 

21. Lord Coke, however, says, that a man shall notbereout- 
ted to a right remediless, for the which he can have no actioo; 
as if the issue in tail be barred by the fine or warraaty (a) <^^ 
ancestor, and the freehold is afterwards cast upon hiffl, be shall 



1 Inst. 349 b. 
Moo. 1 15. 



(a) [Now aboBahed bj Stat. 3 & 4 WUI. 4. c. 27. ft. 36. See alM » 37. 38.J 

(b) [No bir to a right of eatiy or actioo now, bj staL 3 & 4 WUL 4. c 87. f. ^'I 
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not be remitted to his estate tail, because he could not have ^'^ ^ ^un- 

j . - ders' Uses, 

recovered it by an action. c.2. 8.6. 

22. The modes of acquiring a title to real property are two i Inat. 18 b. 
only; descent and purchase. The former^ where the title is 
vested in a person by the single operation of law ; the latter^ 
where the title is vested by the person's own act and agreement. 
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Section I. 

Dbscen T or hereditary snccessioQ is the title whereby a pem 
OQ the death of his ancestor acquires his estate, as his heirit 
law. An heir, therefore^ is he upon whom the law casts the 
estate immediatdy oo the death of the ancestor ; and an estate 
so descended oo the heir is, in law, called the inheritance. 

2. Although the right of inheriting be known to the laws of 
eterj dvilized country, and is founded on the best priociplei 
of reason, yet it is not derived from natural law, or which cu 
belong to any man in a state of nature ; from which it folbn 
that the numerous and arbitrary rules by which its couise ii 
either directed or interrupted can never properly be esteemed or 
c 1. objected to, as violations of natural justice. Our laws of descent 

are derived from feudal principles, and differ essentially (rom the || 
Roman law of succession; for with us the heir succeeds a8l^ •! 
lated to the ancestor in blood, and designated to inherit tbe 
estate, by the terms of the grant. 
Wltttpwiio 3. Not only every thing which (Sails under the denominatioo 
71^ i' of real estate descends to the heir, but also heir looms, and all 

such other chattels as are annexed to, or connected with the fiee- 
hold ; as wainscots, benches, doors, windows, and the like. 

4. Every species of tree, whether timber or not, standing ^ 
the land at the death of the ancestor, together with the gnss 
actually growing, though ripe for cutting, descend to the 
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But corn and every other vegetable produced annually by labour 
and cultivation, goes to the executor or administrator of the an- 
cestor, as a compensation for the expense of raising them. 

6. The doctrine of descents, or law of inheritance in fee sim- CoMangmmty. 
pie, depends on the nature of kindred, and the several degrees 
of consanguinity. It will therefore be first necessary to state the 
true notion of this kindred or alliance in blood. Consanguinity or 
kindred is defined to be vinculum personarum ab todem stipite <fe- 
scePKkntium: the connection or relation of persons descended 
from the same stock ; it is either lineal or cdlateral. Lineal coor 
sanguinity is that which subsists between persons of whom one 
is descended in a right line from the other ; aa between hJthtf, 
g^randfather, and great-grand&ther. Every generation in this 
direct lineal consanguinity constitutes a degree, reckoning either 
upwards or downwards. Collateral consanguinity is that which 
subsists between persons Kneally descended from the same an- 
eestor, who is the stirps, trunk, or common stock, but who do not 
deseend the one from tke other ; as brothers, and the childfett, 
grandchildren, &c. of brothers. 

6. The method of computing the degrees of consanguinity by ^ li^^t. 23 b. 
the canon law, whieh our law has adopted, is as follows : — ^We 

begin at the common ancestor, and reckon downwaids; and in 
whatever degree the two persons, or the most vemote of theait is 
distant fisom tke common ancestor, that is the degree in whieb 
they are said to be related. 

7. With respect to the persons who are capable of claiming aa Who may be 
estate in fee simple, as the heirs of one who died seised theneof, ^^^ 
they must be first legitimate ; secondly, natural-born subjects, 

or naturalized, or made denizens ; thirdly, not attainted of trea- 
son or felony, or claim through any ancestor who was attainted 
of treason or felony. 

8. No person can succeed to an estate as heir, who is not bom T^fj, must be 
m lawful matrimony ; for it is a maxim of law, that hares legUi^ 

mu8 eU quern nupiia demonstrant; and a bastard being ^uis 
mulUus, can neither inherit from his father nor mother ; conse- 
quently, can have no heirs but his own children. 

9. By the old law, if the husband was within the four seas, i insu 126. a. 
and Us wife had issue, no evidence would be admitted to prove ^' ' 

such issue a bastard, unless the husband was incapable of pro- 
creation. But Mr. Hargrave has observed, that this was never 
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an vniTcnsl rule; and that it baa heat \ms aattlAi, that an 
^^^. . ^ only proof of bdng out of the lam^iem^ hot aba eianr oifaer 
aMtTTlVm kind of evidence tending to prove the imf&mbi&tWr or 



R* dfie« 

r«.M.c3. probability of the hosband's beiag the father^ » arfawftk 

j*^-^"^ And in the late claim to the earldoat of Baflhvr, the Hooea 

ido. Lorda adhered to thia principle. 

i/iT' ^^^ ^^' ^'^ reapect to poatbomoos cfaifclnen, Ae mfe ismeif 

Harpwe't waa, that they most be born within nine Bfladfea^ or fartvve^ 

v«Llll.4oa. after the death of the hnaband. Bet bov dhe Coar& on- 

der nine months metdy as the nsaal time, and do boC decfiKa- 
croising the discretion of allowing a kmgcr space, vhoe tk 
opinion of phyaiciana or the dremnatanoes of the cmb kve 

F«ier 9. CMk, leq uii ed it. In a late instance, upon an iasne direded ost i 

Chanoeij, a child bom forty-three weeks, except one daf, tAer 
the hnsband's death, was found to be legitimate. 

ii>«s.kB.l. IK Where a widow is suspected of feigning heisdf pRput 

widi a iriew to prodnce a sopposititioos child ; the pienB]itiie 
heir OMy haTe a writ de vemire ttupidemdo, to examine wktkr 
ahe be pregnant or not ; and if%he be pregnant, to keep bff 
nder a proper restraint, till she be delivered. 

12. No pciaon is capable of inheriting lands unless be isi 
uftoraMioni subject ; or naturalized by act of parliameot, or 
made a denisen by the King's letters patent. By the conuas 
law every peraon bom out of the King's dominion or allegiioce 
waa deemed an alien. But by the statute 26 Edw. 3. s. 2. it vis 
enacted that aD children bom abroad, whose fathers and motto 
were, at the time of their birth in allegiance to the King^u^ 
the mother had passed the seas with her husband's ooQseot, 
might inherit, aa if bom in England. 

13. By the statute 7 Ann. c 5. it is enacted, that the chiidRQ ^ 
of aD natural-bora subjects, bom out of the allegiance of kf 
Majesty, her heirs or successors, shall be deemed to be Datonl- 
bom subjects. And by the statute 4 Geo. 2. c. 21. recitiiig tht 
doubts had arisen respecting the construction of the stitote 
7 Aim., it is enacted that aD children bom out of the I^euiceof 
the Crown of England, or which should be bom oat of ^ 
ligeance, whose fathers were or should be natural-bom soly^ 
at the time of the birth of such children, should by virtue of th^ 
said act of 7 Ann. and of this act, be adjudged to be ottA^ 
bom subjects proTided their fathers were not attainted d ^ 
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treason, or liable to the penalties of high treason, in case of their 
returning to Great Britain or Ireland, or in the service of any 
state in enmity with the Crown of England. 

14. By the statute 13 Geo. 3. c. 21. it is enacted, that all 
persons bom out of the ligeance of the Crown of England, 
whose fathers were or should be, by virtue of the statutes 7 Ann. 
and 4 Geo. 2., entitled to the rights and privileges of natural- 
bom subjects, should be deemed natural-bom subjects. In con- 
sequence of these statutes, all persons bom out of the King's 
ligeance whose fathers and grandfathers were natural-bom sub- 
jects, are held to be natural-bora subjects, and as such are 
capable of inheriting. 

16. It was held in the reign of Charles I., that under the sta- BaconcBacon, 

Cto. Car. 601. 

tute 26 Edw. 3. the child of an English merchant, bom abroad, 
whose mother was an alien, should inherit. This determination 
was founded on the principle that the words of the statute 26 
Edw. 3. whose fathers and mothers should be constraed in the 
disjunctive. But this mode of constraction has been denied in 
the following case. 

16. Henrietta Knight, a natural-born subject, quitted the PS?'^*'^"^ 
kingdom, and married Count Duroure, an alien, by whom 

she had a son, bom abroad. The question was, whether this son 
was capable of inheriting lands in England, as heir to his mother. 
Lord Kenyon said, that supposing there existed any doubts 
respecting the meaning of the statute 26 Edw. 3., yet the sub- 
sequent statutes operated as a parliamentary exposition of it ; 
particularly the stat. 4 Geo. 2. c. 21. which had closed the ques- 
tion, by enacting that all children bom out of the ligeance of 
the Crown, v/hose fathers were natural-born subjects, should be 
natural-born subjects. And also the statute 13 Geo. 2. c. 21., 
which extended the same privilege to grandchildren ; but still 
confined them to the paternal line : from which it clearly fol- 1 Vent. 422. 
lowed, that a person bom in foreign parts, and of a foreign 
father, did not derive inheritable blood, in this kingdom, from 
his mother. 

17. If an alien has two sons bora in England, the one may Colliiigwoodv. 
inherit from the other, though none of them can inherit to 4id?b. Bridg. 
their father: for the descent between them is immediate; and ^^^* 

one shall make his title in a writ of mort d'ancestor as heir to 
his brother without mention of the father. 

VOL. III. Y 
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eoald be derived throagli 

ibedeKCBt. ThB^ifaa 

w aotioe of hni ; awl the 

brother. So if a pcnoi 

icbtm OB the put of Ub fiuher. but M dkn, it «a^ 

to the heir am the pvt of the ■ether, 

19. An dm a^ be aet^afeiBd by act of puiiaaMat,br 

which he beeo^ei as cap^le of iaheriliBg Rd propoty 

veveaaat»ri4Hnadfa^cct. AidifaAafinbe aadea 

by the Ki^s ktten patent, muA dlnvaids iwnhiwi hak 

his aoo, bora bcibfehis dfin i tiiw i ^ caaDot iahi lit tfaoRhsh; 

bora after the dcHsalioa suy inhiit Aem, effa 

rather were liriag. Forthefiuherbefaedah 

hadaeJaheritabieblaodtDri—BsiiititohiieMatsB: 

bat bjr deaiatioB it aeqaired aa hoaditafak ^aalitj, vUek w 

M h a f iiwa l p uifait i . If hehadbeeaoHid- 

oa Might thea haie iabf rilf d ; for that cadi 

defect^ and it alkywed to have a letranective cbost, whek 

Aydf yfc, 20. Bytheitatatell&U WO. 3. c&it is enacted, thil 

aD prfwwt, bciag aataral-bom Mbftcti^ aay inherit sod aab 
their title br dcaccnt froBB anr of their ancmm^ fineal or oqOi- 
lenl, although their bthcr «r naithcr, «r their aneertor, thnagk 
whooi tbej dcfire thrir pedisvee* were bom oat of the Kiog't 
alle^iaace. Bat br a sahnqnent st^tete, 2S C;eQL2.€. 39.,iti 
ptorided, that oo right of iaheritaaee ihail accrae, fay mtrnd 
the former statate, to any penon vhataocvav aaleK thejaieii 
bone, and capable to take as heiR» at the death of the peM 
bst aoKd : with an exception to the case where lands ibl 
to the dai^:htcr c/ an aliea; which deaeeat shall be 
in bvonr of an afie r4 i oin brother, or the inherilSBoe 

^''^^^ sfaaU be divided vith anafter4ioni snieror airteis; acooidi^ 

to the nsaal rale of deaeent. 

21. Persons attainted of high treason, and [pfferiondj to tie 
statute 54 Geo. 3w c 145. of any species] c/ Moay wot ioa- 

ric^mr P^ble of inhendog lands, or id Timnwrrm^ thcaa fay deKcnt to 

^^^ tbdr children. Tbns Lord Coke sa^— "^ If a nnn fae attaioted 

-r ^ /' v^ of treasoQ or felony, he can be heir ta no van, nor any MB 1^ 

\s^\ijMk^ fftapier dtUctmm. Aid thisdfiafaiiitTGBnodtfbereMOf«i 



TUk XXIX. Descent. Ck. 11. s. 21—26. 323 

by act of parliament. But a person may inherit from one of his 
parents, though the other was attainted of treason or felony ; for 
duplicatu$ sanguis is not necessary in descents. 

22. Thus it is stated by Jenkins to have been resolved in the Cent i. Ca. 2.* 
Exchequer Chamber, that where an attainted person married Noyilif''^^* 
an heiress, and had issue by her, that issue should inherit; ^^^^Jl:^' 
for the marriage was lawful, and the issue claimed only from the 

mother. 

23. [But by the statute 64 Geo. 3. c. 146. it is enacted that J'^ f^y^^^^ 
no attainder for felony, save and except in cases of the crime of 

high treason, or of the crimes of petit treason, or murder, or of 
abetting, procuring, or counselling the same, shall extend to the 
disinheriting of any heir, nor to the prejudice of the right or title 
of any person or persons, other than the right or title of the 
offender or offenders during his, her, or their natural lives only ; 
and that it shall be lawful to every person or persons to whom 
the right or interest of any lands, tenements, or hereditaments, 
after the death of any snch offender or offenders, should or 
might have appertained, if no such attainder had been made, 
to enter into the same.] 

24. There was [previously to the above statute] a further con- comipUon of 
sequence of attainder for treason or any species of felony, which 

was the corruption and extinction of all hereditary blood in the 
person attainted ; by which he was rendered not only incapable 
himself of inheriting or transmitting his own property by heir- ^y^^/*. ^//^ X*/^ 
ship ; but he would also obstruct the descent of lands or tene- 
ments to his posterity, in all cases where they were obliged to 
derive their title through him, from any remote ancestor. 

26. This doctrine is thus explained by the Hon. Charles LawofFor- 
Yorke : — '' It is a principle in all states, where a man is neither ^^^ 
a subject by birth, or express compact, or has voluntarily re- ^**- ^* 
nounced the mutual obligations, to consider him as not within 
their obedience, or even notice : but when he has forfeited his civil 
rights by crime, he is regarded as still subject to their power ; 
and in every respect within the strict consideration of the law; 
that the ancient common law of England clearly proceeds upon 
this principle. Where a man was not capable of civil rights by 
nature, as an alien bom, and never naturalized, being unknown 
to the law, he Was excluded from inheriting ; and the next of 
kin within the allegiance, who did not claim under him, was ad- 

Y 2 
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mitted : or where he had incurred civil diaabilities, by his own 
voluntary act, not criminal ; as one who entered religion, or ad- 
jured'the realm, he was taken to have undergone civil deatli, 
. and the next in descent entered. But where he is attainted of 
treason or felony, the law will not pass him over, and marks him 
out in ret exemplum et infamiam. Hence it is, that though he 
Was never in possession, nor those who claim under him more 
capable of inheriting than he, by reason of the conseqoatitl 
disability arising from the attainder of the ancestor ; yet the 
estate will be interrupted in its course to the collateral; sod 
escheat" 

31*6^' ^^ ^' ^^* ^^^ ^^ '" *^^ ^^^ ^y ^^^ ^^®' ^^^^ if there be 

grandfather, father, and son, and the father is attainted* ind 

dies in the lifetime of the grandfather, the son cannot iDherit 

an estate in fee simple from the grandfather ; because he most 

necessarily derive his descent through his father, which he 

cannot do by reason of the attainder. 
3 '2^*^* 27. Where there were two brothers, and the youngest had 

Cro.Car. 543. issue a SOU, and was attainted of high treason, and executed; 

it was held that this son could not inherit from his uDcle; 

because he must of necessity derive his descent throagh his 

father. 

426^"* ^^^* ^^' ^* ^"^ ^* ^^^^ brothers, A. was attainted, and had issoe 

C, and died: C. purchased lands, and died without issoe. 
Held that B., his uncle, could not inherit from him ; becaott 
he must derive his descent through A., who was the mediii 
antecexsor, and incapable. 

Dyer 48 a. 29. If a man has two sons, and the eldest is attainted, aod 

afterwards the father dies seised of an estate in fee simple, the 
younger brother cannot inherit from the father; for the eUer 
brother, though attainted, is still a brother, and no other can 
be heir to the father, while he is alive. 

J^f • f.V\ .^ This was considered as such a hardship, that in 1 Hen. 4. 

Vol. III. 440. '^ 

a petition was preferred by the Commons to the King, prayiogi 
that where the eldest son, during the life of the father, was 
attainted, the next brother might notwithstanding succeed, as 
heir to his father ; to which the King answered, — " Let the com- 
mon law run." 
30. It was, however, a general rule, that the attaimler of > 
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person who need not be mentioned in the derivation oF the de- 
scent did not impede^ let the ancestor be never so remote: 
therefore, where a person might claim as heir to an ancestor, 
without being obliged to derive his descent through an attainted 
person ; he would not be affected by his attainder. 

31. Thus, in the case of the attainder of an elder son, if Hob. 334. 
such elder son dies in the lifetime of his father, without issue, Hale, P. C. 
the younger son will then inherit from the father ; because he ^°^' 
can derive his descent from him, without claiming through or 
mentioning his elder brother. 

32. Lord Coke says, if a man has issue two sons, and after i inst. a a. 
is attainted, and one of the sons purchases lands, and dies pa^'/icl'.'*' 
without issue, the other brother shall be heir : for the attainder 

of the father only corrupts the lineal blood > and not the col- 
lateral blood between the brothers, which was vested in t;hem 
before the attainder. But some held, that if a man, after 
attainder, have issue two sons, the one of them cannot be heir 
to the other, because they could not be heir to the father ; for 
that they never had any inheritable blood in them. It is how- ColUngwood 

. . «. Pace 

ever now settled, that the descent between brothers is imme~ i'vem.'4i3. 
diate ; therefore that the attainder of the father does not prevent ^ ®^^' ^^^* 
his sons from inheriting from each other ; for though the father 
is medium differem sanguinis, yet he is not medium diferens 
hitredUaiis. 

33. Sir W. Blackstone observes, that corruption of blood 2Coidiii.256. 
being looked upon as a peculiar hardship, therefore in most, if 

not all, the new felonies, created by parliament since the reign 
of Henry VIII., it is declared that they shall not exjbend to any 
corruption of blood. 

34* By a statute passed in 7 Ann. it was enacted, that cor- 
ruption of blood should cease upon the death of the two grand- 
sons of James IL It was> however, revived by a modem statute, 
39 Geo. 3. c. 93. But by the subsequent one, 64 Greo. 3. c. 146., Supra, t. 23. 
it is confined to high treason, petit treason, and murder; and 
to the crime of abetting, procuring, or counselling the 
same, (a) 

36. [By the recent statute on Inheritance, 3 & 4 Will. 4. 

(a) With respect to restitution of blood, vide Title XXVI. c. 2. 
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c 106. 8. 10. it is enacted, that when the person from whom the 
descent of any land is to be traced shall have had any relation, 
who having been attainted, shall have died before sacb descent 
shall have taken place, then such attainder shall not preveoi 
any person from inheriting such land, who would have been 
capable of inheriting the same by tracing bis descent through 
such relation, if he had not 'been attainted, unless such land 
shall have escheated in consequence of such attainder, before 
the 1st day of January 1834.] 
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CHAP. III. 
Rules or Canons of Descent. 



Sect. ]. I. CanoH. Inheritance» 

UneaUy descend, 
2. Rmie thai nemo est haeret 

viventU. 
8. The Ancestor mutt die eeUed. 
7. Exceptions to this Rule. 

10. Explanation of Ike first 

Canon. 

11. A Descent may be dtfeaied hy 

the birth fffa nearer Beir, 
16. Exelnsion of the ascending 

Line, 
SO. II. Canon, Males prtferred 

to Femaies, 
21. III. Canon. The eldest 

Male succeeds, 
24. But Females equally, 
26. IV. Canon. Right of Re- 
presentation. 
SO. V. Canon. CoUaieral De- 
scents. 



Sect. 32. The Heir must be of the 
Blood of the first Pur- 
chaser. 

%7. Descemts ex parte peterni 
et materoli 

38. What AeU wiU alter the 
Descent. 

48. What Acts will not have 
that Effect. 

63. VI. CoiMm. Proximity. 

64. Exclusion qf the haV Blood. 
58. What Seisin necessary. 

00. Trust Estates are within this 

Ruie. 
70. And AdvowsonSf TUhes^S^e. 

76. VII. Canon. The Male Stocks 

prrferred. 

77. Mode of tracing an Heir at 

Law. 
80. Observations on Blackstone. 



Section I. 

The first rule or canon of descent, as laid down by Sir W. i. Ctnoa. 
Blackstone, is^ — *^ That inheritances shall lineally descend lincaliydawend. 
to the issue of the person who last died actually seised^ in 
infinitum : but shall never lineally ascend." (a) 



(a) [This canon applies now only to descents which have taken place on the death of 
any penon who died before the 1st day of Janaary, 1834 ; for by the stat. 3 & 4 Will. 4. 
c 106. in all cases of descents occurring upon the death of persons dying after that day, 
lineal ancestors are capable of inheritittg, and they come in next after the lineal descend- 
ants of the last proprietor ; thus if A. dies seised intestate and without issue, leaving a 
father, brothers, and sisters, the father will take next as heir to his deceased son, before 
the brothers and sisters of the deceased. The words of section-O. of the act aie, ** that 
every lineal ancestor shall be capable of being heir to any of his ijwie ; and in every 
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To explain this and the subfiequent canons of descent, it will 

be necessary to premise some rules and principles of thecommcm 

laWy which are applicable to this subject. 

^!!^^}J^ 2. It is a rule of the common law, that no inheritance can yesC, 

tit. nor can any person be the actual complete heir of another, till 

the ancestor is previously dead ; nemo est tuares viventis. Before 
that time, the person who is next in the line of succession is 
called an heir apparent, or an heir presumptive. Heirs apparent 
are such, whose right of inheritance is indefeasible, provided 
they outlive their ancestor; as the eldest son, or his issue ; who 
must, by the course of the common law, be heir to the father, 
whenever he happens to die. Heirs presumptive are those who, 
if the ancestor should die immediately, would, in the present cir- 
cumstances of things, be his heirs ; but whose rights of inherit- 
ance may be defeated by the contingency of some nearer heir 
being born. 
noft^flMMM. ^* Another rule of the common law respecting descents is, that 

no person can properly be such an ancestor, as that an inherit- 
ance can be derived from him, unless he had an actual seisin. 

1 lost. 11 b. Or, as Lord Coke expresses it, — *' A man that claimeth as heir 

in fee simple to any man by descent, must make himself heir to 

him that was last seised of the actual freehold and inheritance." 

Hift. c. U. ^nd Lorj {{gle gi^yg — u f he last actual seisin in any ancestor 

makes him, as it were, the root of the descent, equally, to many 
intents, as if he had been a purchaser : and therefore he that 
cannot, according to the rules of descents, derive his succes- 
sion from him that was last actually seised, though he might 
have derived it from some precedent ancestor, shall not in- 
herit." (a) 

2 Comm. 209. 4, jjie law requires this notoriety of possession, says Sir W. 

caw where there ihall be no inoe of the purchaser, his nearest lineal anoeslor shall be 
his heir in preference to any person who would have been entitled to inherit, either bj 
tracing hu descent throagh such lineal ancestor, or in consequence of there being no 
descendant of such lineal ancestor, so that the father shall be preferred to a brother or 
uster and a more remote lineal ancestor to anj of his issue other than a nearer lineal an- 
cestor or his issue.] 

(a) [In cases of descents occurring upon the deaths of persons dying after the 1st day 
of January, 1834, this rule is abolished ; for by the late statute on Dcaoents, sa. 1. 3. 
actual seisin is not necessaxy, but the descent is to be traced to the person last entitled 

Will^ ^27 ^ ^^^ ^^' ^*^ ^' ^ ^^ P^"^<' ^^^ ^"^ ^^^ ^ "8^^ ^ ^^ 1^^' whether he did or 
s. 14. not obtain actual possession, or the receipt of the rents and profits thereof.] 
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Blackstone^ as evidence that the ancestor had the property in 
himself, which is to be transmitted to his heir. The seisin, 
therefore, of any person makes him the root or stock from which 
all future inheritance, by right of blood, must be derived ; which 
is briefly expressed in the maxim of Fleta, seisinafacit sHpitem. 

6. The nature of seisin, and the difierence between seisin in Tit. l. 
deed and seisin in law, has been explained in a former Title. It ut. i. 8. 
is therefore sufficient here to observe, that when a person ac- j^^ ^^ ^' 
quired an estate in fee simple in land by descent, [on the death 
of a person dying before the Ist day of January, 1834], it was Sut. 3&4 
necessary that he should enter on the lands to gain a seisin in ^ - * ^' 
deed, in order to transmit it to his heir ; for if he had a seisin in 
law only, it would not be sufficient. 

6. The rule was the same with respect to incorporeal heredita- id. 15 b. 
ments. So that where an advowson in gross, or a rent, so de- 
scended to a person, he must actually present to the church, and 
receive the rent, before he could become the stock of a descent : 

but if th6 advowson were appendant to a manor, there actual 
seisin of the manor would give a seisin of the advowson. 

7. There were, however, several exceptions to this rule, as EioeptioDsto 
where an ancestor acquired an estate by his own act, he was in 

many cases allowed to transmit it to his heirs, though he never 
had actual seisin of it himself. Thus it is laid down arguendo, i Rep. 98 a. 
in Shelley's case, that if a fine was levied to A. in fee, and after- 
wards, but before execution, A. died, his heir might enter ; and 
.though he were the first that entered, yet he should be in by de- 
scent ; it being a rule, that where the heir takes any thing which 
might have vested in the ancestor, the heir should be in by de- 
scent It was however observed, that in a case of this kind the 
heir would not have been in directly by descent, either to be in 
ward, or to have had his age, or to have tolled the entry of one 
who had right. 

8. In the case of an exchange, if both parties die before either id. 98 b. 
enters, the exchange is totally void : but if one of the parties en- Tit. 32. c.6. 
ters, and the other dies before entry, his heir may enter, and 

shall be in by descent. 

9. Trust estates or equitable interests in lands or tenements 
might [even before the recent alterations in the law of descent,] 
be transmitted to the heir, by an ancestor who never had obtained 
any kind of seisin or possession whatever. Thus where a person 
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contracts for tbe purchase of a real estate, and dies befote it is 
conveyed to him, his equitable interest will desoend to his heir, 
if not disposed of by wiU.(a) 

10. We now return to the first canon of descent, in con- 
sequence of which, whenever a person dies seised in fee sinapie 
of a real estate, leaving issue, it immediately descends to snch 
issue, on whom the freehold in law is cast before entry. 

11. It has been stated to be a rule of law, that the freehold 
shall never, if possible, be in abeyance. It is therefore settled, 
that lands shall always desoend to the person who is heir at 
the time of tbe death of the ancestor : but such descent may be 
defeated by the subsequent birth of a nearer hdr. Thus where a 
person dies leaving his wife eniten/, the common law, not consi- 
dering the infant in ventre nuUris to be in existence, casts the 
freehold on the person who is then heir. But when the posthu- 
mous child is bom, his guardian may enter upon such heir, and 
take the estate from him. 

12. It was formerly doubted whether in a case of this kind the 
posthumous child was entitled to the profits from the death of 
his ancestor, or only from the time of his Urth. But in a mo- 
dem case Lord C. J. De Orey laid it down as clear law, upon 
the authority of a case in the Year Books, Trin. 9 Hen. 6. 26 a. 
that a posthumous child was not entitled to any profits received 
before his birth ; because the entry of the heir was congeable, till 
the posthumous child was bom. 

13. If a man has issue a son and a daughter, and the son pur- 
chases lands in fee, and dies without issue ; the daughter shall 
inherit the land from him. But if afterwards the father has 
issue a sod, this son shall enter into the land, as heir to his 
brother, and oust his sister. 

14. So where a son purchased land, and died without issue, 
his uncle entered as his heir ; two years after the father had 
issue another son ; and it was held that such other son might 
enter on his uncle. 

15. The last clause of the first canon of descent, by which 



9 P. Will. 713. (a) [Eqoitable estates were, before the recent alterations in the law of inheritance, 

and still continue subject to the same rules and canons of descents as legal estates. In 
the case above cited the person contracting is in every sense of the word the porchaaer ; 
and equity considering what is agreed to be done as done, deems the buyer the real 
owner of the land from the period of the contract, when he becomes equitably oetaed.] 



TUk XXIX. Descent. Ch. III. t. 16—20. 331 

parents, and all lineal anoestora, were excluded from succeeding 

to the inheritance of their offspring, is derived from the feudal 

law, in which, we have seen, it was a setded maxim that the as- ^^^' ^' l- 

cending line should in no case inherit, {a) This rule appears to 

have been fully established in England in the time of King Lib.7.c. i. 

Henry II. ; for Glanville writes, htereditas nunquam autem natu-- leo. 

raliter ascendit. And it was probably derived immediately to us 

from the customs of Normandy. 

16. " If (says Littleton, s. 3.) there be father and son, and ^j^P- ^JJi 
the father hath a brother that is uncle to the son, and the son 
purchase land in fee simple, and die without issue, living his 

father ; the uncle shall have the land, as heir to the son, and not 
the father, yet the father is nearer of blood ; because it is a 
maxim in law, that inheritance may lineally descend, but not 
ascend. Yet if the son, in this case, die without issue, and his 
uncle enter into the land, as heir to the son, as by law he 
ought, and after the uncle dieth without issue living; the 
father shall have the land, as heir to the uncle, and not as heir 
to the son." 

17. Lord Cdce has observed on this passage, that if the uncle i Inst, u b. 
does not enter, the father cannot inherit from him ; because he 

must make himself heir to the person last seised, which the 
uncle was not ; for the person last seised was the son, to whom 
the father cannot make himself heir. 

18. A father or mother may however be cousin to their own 
child ; and in that relation may inherit from him, notwithstand- 
ing the relation of father or mother. 

19. A son died seised of lands in fee, without issue, or brother Eastwood v. 
or sister, but leaving two cousins his heirs at law, one of whoip wms.'6i4. ' 
was his own mother. And the question was, whether the mother • 

could take as heir to her son. It was determined by Sir J. 
Jekyll, M. R. that though a father or mother could not, as 
father or mother, inherit immediately after their son ; yet if the 
case should so happen, that the father or mother were cousin to 
the son, and as such his heir, they might take notwithstanding ; 
and. that here, though the heir was also mother, this did not hin- 
der her firom taking in the capacity or relation of cousin. 

20. The second canon or rule of descent is — '' That the male ii. Canon. 

Males preferred 
tofemaks. 

(a) [See the note on sect. 1. of this chapter.] 
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issue shall be admitted before the female.'' Thus sons are 
Hilt. e. 11. mitted before daughters; or, as Lord Hale expresses it— ^In 
descents the law prefers the worthiest of blood ; therefore, the 
son inherits and excludes the daughter. The brpther is pre- 
ferred before the sister, the uncle before the aunL" Bot 
daughters succeed before collateral relations ; and in aU csks 
3 Conm. 214. of descent, females are preferred to more remote males ; our hw 

steering a middle course between the absolute rejection of fe- 
males, and the putting them on a footing with males, (a) 
m. CanoD. 21. The third canon or rule of descent is—'' That where tbeie 

The eldest mile 

mooeeds. are two or more males, in equal degree, the eldest only shall in- 

herit, but the females all tc^ther." 

The doctrine of primogeniture is also of feudal origin ; for 
though upon the first introduction of hereditary feuds, thej 

WrighfsTeD. descended to all the sons, yet that course was changed by a 

constitution of the Emperor Frederic* This practice appears to 
haTC been first introduced into England by the Conqueror: bot 
was only applied to honorary and military feuds, which coold not 
be divided without great inconvenience. 

Lib. 7. c 3. 22. Thus we learn from Glanville, that in the reign of Henij 

II. estates held by military service descended to the eldest son 
only; and estates held in socage were partible among all the sons. 
Cum quis ergo hmredUatem habeas, mariaiur, si unicum f&m 
lutredem habuerit indistincti verum est quod Jilius iUe patri $m 
succedit in totum. Si piures reliquerit JiUos, tunc distuigmisr 
utrum Ule fuerit miles, sive per feudum nuUtare tenens, out Bet 
sokemannus ; quia si miles fuerit, vel per miHtiam tenens, tune 
secundum jus regni Anglia, prim/ogenUus Jilius patri succedit, is 
totum. Ita quod nuUus fratrum suorum partem inde de jure 
petere potest. Si vero Juerit Uber sokemannus, tunc qwdm 
dividetur hcreditas inter omnes JiBos, quotquot sunt, per partes 
equates. 

(a) [This Mooiui canon of deacents is forther confirmed and explained by the ilatilei 
3 & 4 Will. 4. c. 106. s. 7. The foUowing are the woids of the act:—" That none of 
the maternal anceiton of the person from whom the descent is to be traced, nor any of 
their descendants, shall be capable of inheriting antil all his paternal aocettois tod ^ 
descendants shell have failed ; and also that no female paternal ancortor of sech penooi 
nor any of her descendants, shall be capable of inheriting until all bis male patema] lo- 
cestors and their descendants shall have failed ; and that no fiemale maternal ancestor » 
such person, nor any of her descendants, shall be capable of inheriting uotil all bis mm 
maternal ancestors and their descendants shall have failed."] 
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23. The right of primogeniture appears, however, to have been 
fully established in the reign of Henry III. in socage lands, as 
well as in those held by a military service. ' For Bracton, in 
stating the law of descents, says — Si quis plures habet JUios^ jus 64. b. 
proprieiaiis semper descendii cul primogenitum, eo quod ipse inventus 

est prima in rerum natura. 

24. As to females, all being equally incapable of performing But females 
any military service, there could be no reason for preferring the ^" ^* 
eldest; and therefore Littleton states the law to be, that where a 8.241. 
man or woman seised of lands in fee, hath issue but daughters, 

they shall all equally inherit, and make but one heir; and are Tit 19. 
called parceners by descent 

25. By the feudal law impartible inheritances descended to the 
eldest daughter ; in imitation of which we find that formerly 
offices of honour descended to the eldest daughter. Thus it is 
stated in the printed case of Lady Willoughby, of Eresby, 
claiming the office of great chamberlain, that the office of ?Bn>«Ca. 

steward of England had descended, in two instances, to the | 

eldest daughter ; the office of constable of England had come Dyer, 285. b. 

to Humphrey De Bohun, by his mariiage with the eldest 

daughter of M ilo Fitzwalter ; and the office of Earl Marshal of 

England had come to Rc^er Bigot, Earl of Norfolk, in right of 

his mother Maud, eldest daughter of William Marshall, Earl of 

Pembroke* But in the late case of the great chamberlain, the 

House of Lords, after having consulted the Judges, certified to 

the King that upon the death of the Duke of Ancaster, who died 

seised of the office of great chamberlain, the same descended to 

Lady Willoughby, of Eresby, and Lady Charlotte Bertie, his 

sisters and coheiresses ; and belonged to both, and not to the 

eldest only. The Crown acquiesced. 

26. The fourth canon or rule of descent is — *^ That the lineal IV. Canon. 
descendants in infinitum of any person deceased shall represent aeration. ^^^ 
their ancestor; that is, shall stand in the same place as the per- 
son himself would have done, had he been living.'* Hence it is 
(says Lord Hale) that the son or grandchild, whether son or Histcil. 
daughter, of the eldest son, succeeds before the younger son ; 
and the son orgrandchildof the eldest brother before the youngest 
brother. And so through all the degrees of succession, by the 
right of representation, the right of proximity is transferred from 
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the root to the brancbe*, and gives them the sune prdoence » 
tbe next and worthiest of Uood. 
Hi«.c. II. 27. " This right (cootinnes Lord Hale) transferred by repic 

MutatifHi, is infinite and unlimited, in the degree of those tha 
descend frooi the represented. For the son, the grandaoo, mm 
the great-grandson, and so in infimtvm, enjoy the same privily 
of representation as those fnnn whom thejr derife their pedigrei 
had, whether it be in deacmts lineal or transrersal ; theiefbra 
the gfeatrgnndcbild of the eldest brother, whether it be a soi 
or ft daughter, shall be preferred before tbe younger brother, be- 
cwise though the female be less worthy than the male, yet At 
stands in right of representation of tbe eldest brother, who wai 
more worthy than the younger." 
Utm. 28. " So, if a man hare two daughters, and the eldest diei 

in the life of the father, leaving six daughters, and then tbe fa- 
ther dies, the youngest daughter shall have an equal share with 
the other nx daughters, because they stand in representation and 
stead of their mother, who could have bcU a moiety." 
1 lsM.l0.b. 29. It follows from this rule that tbe nearest lelation is not 

always the heir at law, as the next conun Jure r^matitta- 
turns is preferred to the next cousin jure pnpixqmtatu. And 
the taking by representation is called succesuon ptr ttirpes, 
according to the roots, since each branch inherits the same 
share that their root or itirpt, whom they represent, would hare 
taken. 
V. CtMD. 30. The fifth canon oi rule of descents is — " That on failure 

^^ of lineal descendants, or issue of the person last seised, the in- 

Sm alH> Haw- heritance shall descend to his collateral relations, beins of tbe 
] Sim. & am. blood of the first purchaser, subject to the three preceding rules." 
And Sir W. Blackstooe says, " the great and general principle 
apoQ which tbe law of collateral inheritances depends, is, that 
upon failure of issue in tbe last proprietor, the estate shall de- 
scend to the blood of the first purchaser ; or that it shall result 
back to the heirs of the body of that ancestor from whom it ^thec 
really has, or, is supposed by fiction of law to have originally 
descended ; according to the rule laid down in the Year Books, 
Fitzherbert, Brook, and Hale — ' That he who would have been 
heir to the father of the deceased, and of course to the mother, 
or any other real or supposed puichasing ancestor, shall also be 
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heir to the eon/ A maxim that will hold universally ; except 
in the case of a brother or sister of the half blood." 

31. [The above canon relating to collateral descent is now 
altered (except in descents which have occurred on deaths before 
the 1st day of January, 1834.) For by stat. 3 & 4 Will. 4. 
c. 106. s. 6. the lineal ancestor is preferred to the collaterals 
claiming through him. The words of the sixth section of the 
above act are given in a former page.] »• ^« "^^te. 

32. It was a maxim of the old law that no person could in- "^^^ ^^ i^ust 

- . ., be of the blood 

hent an estate unless he was descended from the first purchaser of the first pur- 
or acquirer of it. This rule is to be found in the Grand CaustU" ^ ^'^' 
mieTf of Normandy, c. 26. from, whence it was introduced here; 
and is plainly derived from the feudal law. For when feuds 
first became hereditary, no person could succeed to a feudum 
novum, but the lineal descendants of the first acquirer, who was 
called the perquisitar. So that if a person died seised of a feud 
of his own acquiring, without leaving issue, it did not go to his 
brothers, but reverted to the donor. If it w9ls feudum antiquum, 
that is, if it had descended to the proprietor from any of his an- 
cestors ; then his brothers, and such other collateral relations as 
were descended from the person who first acquired it, might 
succeed. 

33. When the feudal rigour was in part abated, a method 2 Comm. 221. 
was invented to let in the collateral relations of the first pur- 
chaser to the inheritance, by granting a feudum novum, to hold 

tit feudum antiquum ; that is, with all the qualities annexed to 
a feud derived from his ancestors; and then the collateral 
relations were admitted to succeed, even in infinitum ; because 
they might have been of the blood of the first imaginary 
purchaser. ^ 

34. In imitation of this rule, it has long been established in idem. 222. 
England, that every acquisition of an estate in fee simple by 
purchase shall be considered as a feudum antiquum, or feud of 
indefinite antiquity: therefore the collateral kindred of the 
grantee, or descendants from any of his lineal ancestors, by 

whom the lands might possibly have been purchased, are capa- 
ble of being called to the inheritance. 

36. But where an estate has really descended, in a course of 
inheritance, to the person last seised, the strict rule of the feudal 
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bw b itOl obervcd ; aod aooe aie ^immUei ImI tke kin of 
those tfamigh wbom the inhcrifmcf hM peawl; far dolkn 




»^«-"« 36. Thus Loffd Hale nys, if the too |Mickneilud.aMi dies 

without iMW, it dttO lieicciid to die hcin oo the part of the 
father; mad if he leaves none, then to the heirs oo thepsitof 
the oiother ; because thoagh the soo has both the blood rftk 
father and the oiother in him, yet he is of die whole blood of the 
mother; and the ooosangvinity of the oiother are eamaagmm 
eflgnoftof the son* On the other side, if the father had po^ 
diased hnd, and it had descended to the soo, and the son had 
died withoot issoe, and withoot an j heir on the part of the h- 
ther ; it shoold never have descended in the line of the suAer, 
bot escheated. For thoi^ the amtamgrnum of the mother were 
the commoigtaMd of the son, jet they weie not of coosangidBitf 
to the father, who was the purchaser. But if there had bees 
none of the Uood of the giandfather, jet it might have icsorted 
to the line of the grandmother; because her osuaajgimo were at 

3& 4 WilL4« («) [The iaport of A> wwd pwjAawr hn b<cn mth t TWricil hj At 
c. 106. of ii^ f^gg^ ,1,1,10 far amendiiiK the bw oC iahsitaMae. In v 1. ii J 

thet the nwd pwchiaer in the act iheU mmm Ifae penon who 
Und e th e mi ie thin by de Kinl , or than bjancKheat, putilion, < 
eSect of whkA dM land ibUl have becnne pert oC or (kneodiUe in the 
other land acqniied by dewwit. By a. 2. it ie enacted, that in every case deaooH ikal 
be tiaoed ffom the pnrdiaaer ; and to the intent that the | i e Jigt ee may never be tmnd 
Anther back than the eirenmetanoei of the caae, and the nature of the title shall rajnc, 
g, 1. the penon hit entitled to the land (that is, die penon who had a right therelB^wheikr 

he did or did not ebtoin Ae pnwr Minn or the reeeiptof the rents and ptoita thereof) AaB, 
far the porpores of this act, be considered to have been the pwdiaaer thereof, aBknii 
shall be proved that be ioberited the same, in which case the person from whom beii- 
herited the same shdl be considered to have been the pnrchaser, nnless it shall be jamii 
that he inherited the same ; and, in like manner, the last person from whom thehni 
shall be proved to have been inherited, shall in eveiy case be -considered to havebBei 
the pvichaser, ankas it ihallbe proved that heinherited the same. 

And by s. 3. it is enacted, that when any land shall have been devised by any ttitilor 
who shall die after the 3 1st day of December, 1833, to the heir, or to the person who tUH 
be the heir of soch testator, snch heir shall be considered to have aoqoired the land u i 
devisee, and not by descent ; and when any land shall have been limited, by aay annr- 
anoe eiec u ted after the said 31st day of December, 1833, to the person, or to the han 
. of the person who shall thereby have conveyed the same land, soch penon shall biooe- 
sideied to have acquired the same as a pnrehaser, by virtue of soch assurance, and shsD 
not be considered to be entitled thereto, as his former estate, or patt thereof. Asd 
see sect. 4.] 
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well of the blood of the father, as the mother's consanguinity is 
of the blood of the son ; consequently, also, if the grandfather 
had purchased lands, and they had descended to the father, and 
from him to the son, if the son had entered, and died without 
issue, his fethers, brothers, or sisters, or their descendants ; or 
for want of them, his grandfather's brothers or sisters, or their 
descendants; or for want of them, his great-grandfather's bro* 
tbers or sisters, or their descendants ; or for want of them, any 
of the consanguinity of the great-grandfather, or brothers or sis- 
ters of the great-grandmother, or their descendants, might have 
inherited ; for the consanguinity of the great-grandmother was 
the consanguinity of the father : but none of the line of the mo- 
ther or grandmother, viz. the grandfather's wife, should hare 
inherited ; for that they were not of the blood of the first pur- 
chaser. And the same rule, e converso, holds in purchases in the 
line of the mother or grandmother ; they shall always keep in 
the same line that the first purchaser settled them in. 

37. [From the above rule it follows] that where lands descend Descents ex 
to a person on the part of the father, none of his relations on the nut^wi/"^'' 
part of the mother can inherit them. And vice versA, where |3^°*^ll^ *' 
lands descend to a person "from his mother, no relation on the l>oug.R. 773. 
part of his father can take them by descent. It should, how- white, 2N.R. 
ever, be observed that inheritances of this kind cannot be crea- 15 ^^^ ^74, 
ted by any act of the parties ; for if a person gives lands to ano- 
ther, to hold to him and his heirs, on the part of his mother, yet 

his heirs on the part of his father, shall inherit. For no person 
can create a new kind of inheritance, not allowed by the law ; 
therefore, the words ^* on the part of mother" are void. 

38. Where a person was seised in fee simple by descent, ex what acts will 
parte materndy there were [even before the late statute] many acts J^'J ® ®" 
which might be done by such a person that would operate so as 

to make him a new purchaser of the estate, by which means it 
would become a feud of indefinite antiquity ; and descendible 
to his heirs general, whether of the paternal or maternal line. 

39. Thus Lord Coke says, if a person be seised of lands, as 1 Inst. 12 b. 
hehr of the part of his mother, and makes a feofiment in fee, and 

takes back an estate to him and to his heirs, this is a new pur- 
chase ; and if he dies without issue, the heirs of the part of the 
father shall inherit. 

Mr. Hargrave has observed on this passage, that Lord Coke 

VOL. 111. z 
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Tfceint III lilt, die 

aad w coaplrtdy defoba^ tb 

aad the weooil regraatinf tke 
l'^ 40. So ifa penoB adnd ef kods 

katwrntrntBtafAem, 

this nat win go to hk 

■Ht ia lee «M a total diipiHtM of the 

was acqaiifd by pndnae. 
ItoeT^^ 4L [B^ nov by the hrfniF ftiwrJ aMait, if 
•.a.«r'^»0 liMlad by any Miminn euorted after the 3Iat day aTDK. 
"^ 1833, to thepefaoB,or to tbe bcin of the penoo, vba dU 

theiriiy oo»€y the famda, wmA pcneni did heeaaiidendli 

have aeqvmd the lands aa a |iBiihiin by awh Maaaaee.] 
ric.aa.e.8. t^ "Timr an rifaff ilrarrmliil ii ^aifi wrfiiaa ii ilrTirilr 

an heir at law, in aodi manner aa to nnke hhn a ymthmn ^ 

h, the decent wiU be to the hen er pmrU fti€rmL(m) 
43« The nnewal of a kaae fiv hvea being eooaidered M a aev 

aeqakition, the peraon renewing becomca a pnichnKr, aad tk 
dcieent ia therdby altered, 
p*^ ^'^^* ^ Elizabeth Maaon haTing porehaaed a leaae fer tbice 
319. liTes, died, leanng Mary, her daughter and hor. an inCuit Two 

of the liFea being dead, the goaidians of the infant, out of tk 
profits of the estate, took a new lease to the infant and kr 
heirs, for three new Uves ; and afterwards the infant died wilk- 
oat issue. 

The question was, whether this lease should descend to the 
heirs of the infant ex parte patemi ot matemd. It was oootead- 
ed that it should go to the heirs ex parte maUrm&j being a t^ 
newal only of the old lease, and under the old trusc For if the is- 
fant heir had died without issue before the renewal, lifing the 
sunriring ceUui que vie, there had been no question of it ; sod w 
ought the new lease, being renewed out of the profits of the oU 
lease. 

The Master of the Rolls held that the renewed bass sm a 
new acquisition, which Tasted in the daught^ as a poichaaer ; 
therefore it should first go to the heirs of the part of the father. 



(a) [Any deriM to the heir of the teMator. dying ifter the SlstdftyorDwflobtr, 
1833, will make the deviiee a puchaier under the stat. 3 & 4 Will. 4. c 10& ^^ 
Vide iupra, p. 33S note.] 
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The Lord Keeper Harcourt coining into Courts said he was of the 
same opinion. 

46. In a subsequent case, exactly similar, it was objected that Pienon v. 
the renewal was an act done by a guardian only, during the mi- 480. ' 
nority ; and ought not to prejudice any who take by representa- 
tion ; it being merely voluntary, and not of necessity. But Lord 
Hardwicke answered, that if this had been wantonly done by 
the guardian, without any real benefit to the infant, it would 
have been proper to have come into a court of equity to be re- 
lieved against it But here was a just and reasonable occasion 
for what the guardian had done ; here one life being dead, sur- 
rendering the old and taking a new lease was the most beneficial 
purchase for the infant that could be ; and therefore ought to 
have the same consequence as if done by the infant herself, at 
her full age ; and go to her heirs ex parte patemA. That the 
case of Mason v. Day was exactly in point. 

46. [An equitable] estate being descendible in the same man- 'I'i^- 1^- c.2. 
ner as a legal one, where the equitable estate descends from the 
mother it will go to the heirs ex parte matemd: but where the 

legal estate descends ex parte maternd, and the trust estate ex 
parte patemA, or wee versd, the trust estate will merge in the 
legal, and both will follow the line through which the legal estate . 
descended. 

47. Seijeant Selby agreed for the purchase of the estate in Goodright v. 
question, and paid for it, but died before any conveyance was 771. 
made; having by his will devised all his real and personal estate SDe^dtVsim. 
to ^itt wife, in trust to educate and maintain his son, until he ^ ^^"* ^' 
should attain the age of twenty-one years ; and afterwards in 

trust to convey all the rest of his real estate to his son and his 
heirs. After the testator's death, the estate was conveyed to Mrs. 
Selby, who died before the son attained twenty-one : but he 
afterwards attained that age, and died in possession of the 
estate. The lessor of the plaintiff was his heir at law on the 
part of his mother, and the defendants were his heirs at law on 
the part of his father's mother. 

Lord Mansfield said, — *^ Serjeant Selby after his purchase 
was owner of the equitable estate, and had a right to go into 
Chancery to compel a conveyance. After his death the vendor 
conveyed to the widow, which conveyance was absolutely in 
trust for the son. He outlived his mother, by whQse death the 

z 2 
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trait «st*te wu completely veated in hint, and the lega 
dcttcnded to him from her. The qnestiao was, to wl 
estate deacended oo the death of the aoo. If it deaceod 
the mother, the leaaor of Ibe plaintiff took it aa bar 
bat it was contended, that though he was bar, then 
trast for the paternal heirs ; and it was said to be aettl 
the Court woold not suffer a trustee to recover in (3 
against a eatmi qm trutt. A case so drcomstanced m 
ereiy particuUr fvobably nerer existed before, and perfaai 
might again : but cases must often bsTC happened in w 
general questioa would arise, viz. whether when cettm q 
takes in the legal estate, possesses under it, and dies, t 
and eqaitable estates should open 00 his death, and be 
for the different heirs. Consider, fiimt, upon antborit 
•econdlj, upon principle. First, no case bad ever exists 
it bad been so held; none where the heir at law of 01 
mination had, on the death of the ancestor, been consii 
a truBtee for the heir at law of another denominatio 
would have taken the equitable estate if that and the \e^ 
had not united. Secondly, on principle, it seemed to i 
possible ; for the moment both met in the same penoi 
was an end to the trust : be had the t^al interest and 
profits by his best title. A man could not be trustee for 
Why should the estates open upon his death ? What 
had one set of heirs, more than the other 1 He might 
of the whole if he pleased : if he did not, there was n 
for CbsDcery to interpose ; and the rule of law must 
Qudainque vid datd, therefore, the lessor was entitled, 
question was doubtful, then in the Court of King's Bei 
legal right must prevail: if the weight of opinion and ai] 
was, that the legal estate must draw the trust after it ; t 
was atiU stronger against the defendant" 

Judgment for the plaintiff. 

48. No conveyance, however, of a particular estate ni 
the mode of deicent of the reversion ; because it is not 
departure of the estate. Therefore if a person seised t 
malemd makes a gift in tail, or lease for life, reserving re 
heir on the part of the mother will have the reversion, ai 
the rent as incident thereto. 



^^ 
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49. Where a person seised ex parte matemd [previously to i Inst. 12 b. 
the Slst day of December 1833,] made a feoffment in fee, and stat. 3 & 4 
the use was expressly limited to Ihe feoffor and his heirs, or if ^3,^*^' ^' ^^' 
there was no declaration of uses, and the feoffment was not on 
such a consideration as to raise a use in the feoffee, so that the 
use resulted to the feoffor; in either case he was in of the Tit. 11. c. 4. 
ancient use, and not by purchase ; therefore, the descent was 
not altered. 

60. A person seised of lands by descent ex parte matemd, GodboW ». 

Freestooe 3 

made a feoffment of them to uses ; as to filack Acre, to the Lev. 406.' 
use of himself for life, remainder to his wife for life, remainder 
to the heirs of his body on his wife begotten, remainder to his 
own right heirs ; and as to White Acre, to the use of himself for 
ninety-nine years, if he should so long live, remainder to his 
wife for life, remainder to his first and other sons in tail male, 
remainder to himself and his heirs. Adjudged, that upon the 
death of the husband without issue, the remainder descended to 
the heirs of the feoffor, ex parte matemd ; because the ancient 
fee remained in him. 

61. Where a fine was levied, or a common recovery suffered ; Tit 35 & 36. 
if the use was not altered, the mode of descent was not changed : 

but there were some particular cases in which a fine, and also a 
recovery did alter the descent. 

62. [But now by the above mentioned act the law is altered. Sup. s. 41. 
and if a person seised ex parte matemd makes a feoffment or 

any other conveyance, and the use is limited to himself and his 
heirs, he will take by purchase, and the descent will be changed. 
But where, as in the case before supposed the use results, it is ^^^* 
eonceived that the statute does not affect it, but it results as 
the ancient use.] 

63. The sixth canon or rule of descent is, — '' That the col- VI. Canon. 
lateral heir of the person last seised must be his next collateral ^ 
kinsman, of the whole blood.'' 

First (says Sir W. Blackstone) he must be his next collateral 2 Comm. 224. 
kinsman, either personally or j<irer^re«e/<^a/tom5; which proxi- 
mity is reckoned according to the canonical degrees of consan- 
guinity. The issue or descendants, therefore, of the brother of 
John Stiles, (the propositus in the table of descents annexed) 
are all of them in the first degree of kindred, with respect to 
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J thoaeoThb 
greaiaade ia thedwd; aadaooa 
if Imng, woald have beea ; 

iariglitof sacfa tkdr 

beobwrted, that the 

the fifBt rale, incapable 

beeaaae it is sappoaed to 
yet the common stocks fiiaa which the 
spring. 

ih^tlifMotd ^* Secondly, the heir need not bethe 

sofaitely. bat only sa6 siodb; that is, he 
kinsman of the whole blood : lor if theie 
kinsman of the half blood, a distant kinasBan of the vhok 
blood shall be admitted.and the other cntirdy czdnded. 

Gn«dCMi. ^^ Qy ^ ancient costoms of Normandy, ihtfrwier wtat 

mu could not inherit from his brother, when the inheritmce 
d e sce n d e d from the father; and vke verm: fnan whieh tk 
origin of the costom of escdoding the half blood probably sfOK. 

^' ^ ^ For Bracton stetes it as doabtfnl whether the half blood, oa tk 

father's side, was ezdoded from an inheritance which origioalf 
descended from the common fiuher ; or only from such ss de- 
scended from the respective mothers; and from newly pordnad 
lands. It appears however from Britton, c 119., that wfaeak 
wrote, the half4>lood was ezdoded from inheriting in all cim. 

Mijn. 148. In 6 Edw.2. a case arose, in which it was determined, tbl 

where a penon died seised of lands, leaving a sister of the htV 
blood, and an nncle of the whole Uood, the node shosU 

lOAiMw^pl.)?. inherit, and not tbe sister. And in 10 Edw. 3. it was heU, 

Hro.Ap. Tit« - 

Ditont, 20. that where a man had three daughters by one Tenter, and ooc 

daughter by another venter, and died seised of lands, and all 
of them entered ; afterwards two of the danghters by tbe <M 
venter died, that the third daughter of the first venter shoold 
be heir to them, and should have their two parts ; and the 
fourth daughter should take nothing from them ; because she 
was of the half blood. 

56. In conformity to these cases, it is laid down by Littletoo, 
8. 6 and 7, that if a man has two sons by divers Tenters, and 
the elder purchases land in fee simple, and dies without issue, 
the younger brother shall not have the land, but the uncle of 
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the elder brother, or some other his next cousin shall have the 
same; because the younger brother is but of the half blood. 
So, if a man has a son and a daughter by one venter, and a 
son by another venter, and the son by the first venter dies 
without issue, his sister shall be his heir. 

67. (The preceding canon of descent is now only applicable to 
descents occurring upon deaths previous to the 1st day of 
January 1834 : for by the stat. 3 8c 4 Will. 4. c. 106. s. 9. it is 
provided that any person related to the person from whom the 
descent is to be traced by the half blood, shall be capable of 
being his heir; and the place in which any such relation by the 
half blood shall stand in the order of inheritance, so as to be 
entitled to inherit, shall be next after any relation in the same 
degree of the whole blood and his issue where the common 
ancestor shall be a male, and next after the common ancestor 
where such common ancestor shall be a female, so that the 
brother of the half blood on the part of the father, shall inherit 
next after the sisters of the whole blood, on the part of the 
father and their issue, and the brother of the half blood on the 
part of the mother, shall inherit next after the mother. 

The reason for the variation of the above enactment in the 
descent of the half blood on the maternal side is, that in tracing, 
the descent to a brother of the half blood on the pait of the 
father, the brothers and sisters of the whole blood have been 
previously let in to the inheritance. 

Thus in the annexed Table of Descents II. upon the death 
of John Stiles, without issue, the descent is traced to his father 
Geoffrey (4), then to bis brothers Francis (6) and Oliver (6), and 
to his sisters Bridget and Alice (7), of the whole blood ; all of 
whom dying without issue, then to John Stiles's brother (8) 
and sisters (9, 10) of the half blood on his father's side, aad 
who, as the Act declares, come in next after the relations of the 
same degree of the whole blood ; then assuming the heirs of 
John Stiles, in the maternal line to fail, the mother Lucy Baker 
(37), is next let in, and after her the brother Lewis Gay (38), 
and the sisters Lucy and EUen (39) of the half blood on the 
maternal »de, who necessarily come in next after Lucy Baker, 
the mother ; the brothers aad sisters of John Stiles, of the whole 
and of the half blood on the paternal side, having been already 
passed in the descent.] 
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y^l "" 5^. We have seen that [prerioiialy to the mbore statirte] 

eiciiMie. penoo cooU be such an ancestor as thai an inheritance miglit 

^^'^ *" ' be derired fiom bim^ unlesa he had actoal aeisai : thoefive 

there most have been an actual seisin in deed to ezdnde the 
*-•• half Mood. Thus Littleton says,^^ When a nuui ia neiaed 

of lands in fee simple, and hath issue a aon and a dangfater bj 
one renter, and a son by another venter, and dies, and the 
eldest son enters, and dies without isaoe; the daughter afaaQ 
hare the land, and not the younger son, yet the younger aoa is 
heir to the father, but not to the brother: but if the ddcr 
brother doth not enter into the land after the death of his father, 
but dies before any entry made by him, then the younger 
brother may enter, and shall have the land as heir to his father: 
but when the elder son, in the case aforesaid, enters after the 
death of his father, and hath possession, there the sbter shall 
have the land ; because it is a nuuum of law, that p€tnnwiif 
Jratriif de feodo ampUdjfadi worarem eat lueredemJ^ 

59. In consequence of this principle, it was necessary to aacer- 
lUicliff*t cai^ tain whether the heir acquired such a seisin, upon the death of 

•■**?• 37. 

his ancestor, as was required by law, to make him the stock of 
» the inheritance : for if he had not, then the ancestor was the per- 

son who was last seised of the inheritance, to whom the claimants 
must make themselves heirs. 

60. It has been stated that an entry or claim [was before the 
Tit. 1. late statute on inheritance], in most cases, necessary, to acquire 

a seisin in deed ; and that where the lands lay in difierent coun- 
ties, there must be an entry in each county. Thus whae the 
1 r^n.265. demesnes of a manor extended into two counties, the eldest son, 

upon the death of his father, entered into the demesnes in one 
county only, and died without issue. It was said by Manwood, 
that his sister of the whole blood should inherit the demesnes 
whereon hef brother had entered ; and his brother of the half 
blood the rest. 

6 1 . It has also been stated that the possession of a termor for 
i'initVi5ft. y^re is the possession of the person entitled to the freehdd. 
3 Rep. 41 b. Hence Lord Coke says, if a father makes a lease for years and 

the lessee enters, and the eldest son, having succeeded his father, 
dies during the term, before entry or receipt of rent, the younger 
son of the half blood shall not inherit, but the sister ; because the 
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possession of the lessee for years is the possession of the elder 
son ; so as he is actually seised of the fee sioiple ; and conse- 
quently the sister of the whole blood is to be heir. 

62. A. seised in fee bad two daughters by several venters, and ^J^ ^^ 
devised a moiety of the land to his wife for seven years ; and that 

the elder sister should enter on the other moiety, on the day of 
her marriage. A. died; his wife entered and educated the 
daughters : the eldest sister married, and entered with her hus- 
band into one moiety; the younger sister died without issue. 
Resolved, that the heir of the whole blood of the younger sister 
should have her moiety ; for the possession of the mother for 
seven years was an actual possession in the younger sister. 

63. It has also been stated, that the possession and seisin of I'it* 20. 
one tenant in common [was, until the recent stat 3 and 4 Will. 

4. c. 27. s. 12.] the possession and seisin of the other ; and it was 
determined, that such a possession would exclude the half blood. 

64. A. had issue B. a son, and M. a daughter, by one venter, Small v. Dale, 
and N.and O. daughters by another venter, and devised all his Hob! 120.* 
lands to his wife durante viduitate. The wife entered into all. 

B. the eldest son died, without having entered. It was ad- 
judged that the will was void for a third part, because the lands 
were held by knight service; that the entry of the wife into all 
made her seised but of two parts, and tenant in common with 
her son of a third part ; and that the entry of the wife should vest 
such a possession in common* in the son, of the third part, as 
should make a possesiio fratris in him, for his sister of the whole 
blood. 

65. The possession of a fi^uardian in socage is the possession of i lost. 15 a. 

. ... Whitcombe t>- 

the ward, who thereby acquires an actual seisin, without entry ; whitcombe. 
and where a posthumous son was born, his mother being in pos- ^^' ^* 
session of the lands whereof his father died seised, she became 
his guardian in socage ; and the infant son was thereby deemed 
to be actually seised of the inheritance ; so as to exclude the 
half blood. 

66. A. Newman being seised in fee of four messuages, and Goodtitie «• 
having issue four daughters, died, leaving his second wife ensient 3 Wils. 516. 
with a son, who was born six weeks after the death of his father, 

and lived five weeks, and then died ; his mother continuing 
all that time in possession of the houses, residing in one of them 
with the two daughters, and receiving rent for the others. 
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The question was, whether this was sach a seisin as would ex- 
clude the daughters from inheriting. It was argued for thi 
plaintiff, the heir at law of the son of the wh<de blood, that tbc 
son died last actually seised in fee of the premises ; that, npoo 
the death of the father, the premises descended to his twodaugb- 
ters, who, together with the mother, being en$ietU with i 
son, were then in rightful possession ; that upon the birth of 
the son, six weeks after, the estate of the daughters was dereited 
out of them, and the mother then became and was guardian in 
socage to her son; that her possession, and receiving the reoti 
and profits, was the actual possession and seisin of the son, tod 
would cany the descent of the premises to the heir at law of the 
son. The infant son was in possession as much as it was possi- 
ble for an infant to be ; for he was bom, lived, and died in ooeof 
the houses ; which gave a title to the heir of the whole Uood: 
for the law would presume that the mother entered rightfiillyitf 
guardian to her infant son, and not wrongfully. 

On the other side, it was contended for the defendants, thit 
the rule of poesessio frairis was extremely severe, and ought not 
to be extended, but should be construed as favouiubly as possi- 
ble for the daughters ; that to make a/KMsesno/ro^rts, there ought 
to be an actual seisin ; that it was not found or stated in the 
case, that the mother entered as guardian in socage, bat that she 
smd the two daughters continued in possession from thetinieof 
the husband's death ; that six weeks after the husband's deilh 
the son was bom, and died in the same house ; that this wasi 
continuance of the old estate in herself and the daughters, or is 
the daughters only ; for the law would adjudge the possession in 
those who had a lawful right to the possession, namely, the 
daughters; and the Court could not determine, upon the ficto 
stated in the case, whether the mother was in possession as gsV' 
dian. to the son, or as a trespasser, or for her quamntine, in order 
to have dower. 

Lord Ch. Just. De Grey having stated the case, delivered the 
unanimous opinion of the Court : — ^ Tliis is an ejectment broogbt 
by the heir of a posthumous son, to recover the premises in ques- 
tion, which were purchased by his father, who died seised thereof 
in fee simple, the 4th of June, 1760, leaviug two daughters by 
his first wife, and his second wife ensient with this posthumous 
son. The wife and daughters remained in the same house where 
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the father died : then the wife received some rent for the houses ; 
and afterwards, in July 1760» the son was bom, and in his life- 
time the widow received more rent : then the son died, having 
lived five weeks and three days* and she received some more rent 
after his death. Lands in fee simple must descend to the heir 
of the whole blood of the person last actually seised thereof. And 
this is a maxim in the law of England* which has subsisted for 
ages, as appears by Bracton^ 1. 2. fo. 65. ; Britton, cap. 119. fo« 
271. ; Fleta, 1. 6. cap. 1. s. 14. Although this may sometimes 
be very bard upon some children of the half blood of the person 
last actually seised, yet we must take the law as it is, and 
determine accordingly. The question, therefore, is, whether 
this posthumous son was actually seised of the premises in 
question. 

^* Upon the death of the father, his two daughters would have 
been good tenants to the pracipe bef<H'e the birth of the posthum- f 

ous son, who could not lay his title before he was bom : the law 
vested the seisin in law in the daughters upon the death of the 
father, and in like manner vested the seisin in law in the son the 
moment he was born. If the daughters had aliened, or been dis- 
seised, the son would not have been actually seised, but would 
only have had a right of entry upon the possession of the alienee 
or disseisor. This was the ground of my brother Hill's argument ; 
namely, that the daughters were disseised by the mother, and 
that the son died having only a right of entry, so was never 
actually seised. But the daughters were in actual possession as 
weU as the mother, (of one house,) from the time of the death of 
their father until the birth of the son ; and were also in actual 
possession of the other three houses, by the possession of the 
tenants thereof, whether any rent had been due, received, or not 
received, before the birth of the son. 3 Rep. 41,42. Moor 126. 
Co. lit. 14, 16. And the rent, which was due and received be- 
fore the birth of the son, belonged to the daughters, who were 
actually seised ; for, by Babington, (Ch. Just C. B.) Trin. 9 
Hen. 6. 25 a., if a man has issue a daughter, and dies, his wife 
being ensienty the daughter may lawfully enter ; and if she dies, 
her heir may enter, and take the profits for the time ; and after- 
wards, if the wife, being ensieni by the ancestor paramount, is 
delivered of a son, the son may enter, notwithstanding that the 
heir of his sister is in by descent : but he shall not have an ac- 
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tkm of account, or any remedy for the issues in the mean tioe 
before his birth ; because thdr entry was congeaUe until lie wss 
bom. And if a church becomes void, and the sister or heir pre 
sent, and their presentee be instituted and inducted before his 
birth, he shall not have the advantage of the avoidance ; and yet 
by such presentation he shall not be out of possession. At tlie 
time of the birth of the son, (in the present case,) his mother 
was in possession, as well as the daughters. The momeDt he 
was bom, she became guardian in socage ; and, upon sappoii- 
tion that nothing was done to hinder it, the law will presume 
that she entered as guardian to her son the moment be wts 
bom ; and nothing appears to the contrary, upon the facts stated 
in the case. She was in, without any declaration how she was 
in ; and acts, without any words, amount in law to an entry; 
for acts without words may make an entry, but words witbont 
1 lut 245. b. an act, (viz. entry into the lands, &c.) cannot make an entry. 

<« It was objected, that the mother being in one house, and n- 
ceiving the rents of others, was a disseisor, or that it was in the 
daughters to make it disseisin, Cro. Car. 303. ; and that if ooe 
enters as guardian who is not so, he is a disseisor, 1 Roll. Ah 
662. (J.) pi. 3. in answer to this. The facts in this case are, that 
the mother continued in possession from the death of her hoi- 
band, received the rents under leases ; her possession was geD^ 
ral ; it does not appear that she ousted the daughters, or made 
any actual or particular claim ; she might continue in the house 
by quarantine, which continued until the son was bom ; and the 
entry of one is the entry of others, who have a right to enter. 
1 Roll. Ab. 740, 741. If guardian by nurture make a lease by 
indenture to one, being under the title of the infant, rendering 
rent to himself, which is paid accordingly, yet this is not any 
disseisin to the infant. 1 Roll. Ab. 659. pi. 13. 

'' It is to be observed, that the title of the daughters expired 
on the birth of the son, before any election, to make the mother 
a disseisor, was made ; that the law will not presume a wrong; 
there never was any determination, that the mother's entry or 
possession was by wrong, in a case like this ; and it is impossible 
to suppose, in this case, that the whole rents and profits of the 
premises in question were not applied by the mother to the com- 
mon use of her daughters, herself, and the infant son. Indeed, 
if the mother had entered as guardian to the daughters, she not 
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being their guardian^ it would have been a disseisin ; so, if she 
had entered for her dower, when it was not assigned to her. 
The possession of the mother and daughters was the possession 
of the daughters ; and, when the son was born, the estate was 
devested out of the daughters, and not before ; then the son was 
in actual possession and seisin of the premises by his mother, who 
had a right to the possession, as being his guardian by law, 
(namely) the person next of blood, to whom the inheritance can- 
not descend ; her possession was the possession of the son. 
3 Rep. 42. Moore 125. A guardian need not be assigned. The 
seisin of a guardian of a son by the second venter shall oust the 
daughters of the first venter. 8 Assise, 6. 

** Upon the whole, we are all of opinion, that the premises in 
question belong to the lessor of the plaintifi*, and therefore we 
give judgment for the plaintiff.'' 

67. An entry by a mother, as guardian in socage, gave a suffi- 
cient seisin to an infant, to exclude the heir of the half blood. 

68. A man died leaving two daughters by different venters ; Doe v. Keen, 

. , , -.. i*ji7 Term Iv* SBo. 

the mother entered as guardian m socage, and received the 
profits. The question was, whether this gave such a seisin to the 
daughters, that on the death of one of them, the other could not 
inherit from her. It was contended, — 1. That the entry of the 
mother as guardian in socage, and her receipt of the profits, 
amounted to a sufficient seisin for her daughter ; that this point 
was sufficiently established by the preceding case. 2. That the Tit. 19. 

T it. K ^Qfi 

seisin of one coparcener was the seisin of the other, and the entry 
of one was in law the entry of the other. Where two claim by 
the same title, as two sons from their father, and the younger 
son enters, the law will presume that his entry was not to gain a 
possession distinct from his elder brother, but merely to preserve 
the estate from a stranger ; therefore, though the younger son 
die seised, and his heir enters by descent, yet the entry of the 
elder brother, or his heir, is not therefore taken away. That if 
the law put so favourable a construction in that case, where the 
younger son cannot have any claim for himself, a fortiori such a 
presumption should be made in the case of coparceners, who 
make but one heir; and so it was stated in 1 Inst. 243 b, that 
where one coparcener enters generally, and takes the profits, 
this shall be accounted in law the entry of both, and no devest- 
ng of the moiety of her sister. 
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Oa the other ode it was aigwd« that there 
fact bj the elder aster, bat at nuat a aeiaiD m kv; aad ik 
Court woald not hidme to extend the oprrartnn cf the nl^ 
axdudiiigthe wiccctioo of the half blood, beyood the rtnct let- 
ter of it. 

Loffd Kenyoo nid, — Nothii^ eould be dealer thaa that a 
iofiuit ought Gooader whoever entered on hit estate, as cntenf 
for his use. The Court held that the wmnmag wmtar didat 
tdie bj descent : bntthelaDdashooUgototfaekirof thevkk 
blood of the sister who died. 
Ila^lhb^ fl9. Befiae the Stotote of Uses, it was held that thoeia^k 



yrii'b"- apoawab/nr/riiofanse: therefore where acerf«>.»ry 

issue a son and a dan^ter by one venter, and a son by vmAb 

▼enter, and died; the eldest son took the profits, and died witk- 

ootisrae; itwasheld thattheoseshoalddesoeod tothedaogiUff, 

as sister and heir to her brother, not to the younger aoa. And 

since the doctrine of trosti has been established by theCooitflf 

Chancery, the role <A ponnno fratru was applied to tnatestila, 

as folly as to legal ones. 

AndadroinoDt, 70. [Previously to the stat 3 and 4 Will. 4. c. 106.] sdvomai, 

i^iuL^'b. tithes, and rents, descended to the whole Uood, provided tim 

3 R«p. 41 b. ^1^1^ ^n actual seism, by presentation to the chnrch, or reoeiptof 

the tithes or rent: but if the eldest son died before thecbaidi 
became vacant, or any receipt of tithes or rent, his brother of 
the half blood would inherit as heir to his &tber, who wa tk 
person last seised. 
VMX. Ab.628. 7] f^^^ -f ^ p^^Q g^-^ ^f ^^ advowson in gross had iw 

a son and a daughter by one venter, and a son by another Teoter, 
and died; the eldest son died before any presentation; ^ 
younger brother would have the advowson, because the elder 

Id. pt. lu never had any seisin thereof. But if the elder had preantod, 

and died without issue, the younger should not have had 
the advowson, because the presentation put the seisin in the 
eldest 

Id. 12 U 13. 72. If two daughters by several venters made partition of an 

advowson in gross, to present by turns ; and after one died 
without issue, before any presentation ; the other would have 
the advowson ; because there was no seisin thereof. It woold 
have been otherwise if she that died had presented after |a^ 
tition. 
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73. Lord Coke says, the doctrine of half blood extends to ^ Inst. 15 b. 
offices, courts, liberties^ franchises, and commons of inherit- 
ance. 

74. [But now (in descents falling after the 1st day of January, s. ii. 
1834,) by the statute aboTe*mentioned, which applies to advow- 
sons* tithes, and all other hereditaments, whether corporeal or in* 
corporeal, actual seisin is not necessary to make a person the 
root or stock from which the future inheritance is to be derived, 

but it is sufficient if he was the person last entitled, that is, the 
last person who had a right to the land, &c., whether he did 
or did not obtain the possession, or the receipt of rents and 
[Mrofits.] 

76. The seventh and last canon or rule of descent is, — vii. Cinon. 
** That in collateral inheritances, the male stocks shall be pre* w<^^. *^^' 
ferred to the female; that is, kindred derived from the blood 
of the male ancestor, however remote, shall be admitted before 
those from the blood of the female, however near ; unless where 
the lands have, in fact, descended from a female." 

76. Thus the relations on the father's side are admitted tn infir 
mtum, before those on the mother's side are admitted at all ; and 
the relations of the father's father, before those of the father's 
mother, and so on. Sir W. Blackstone observes that this rule 2 Comm. 235. 
was established in order to effectuate and carry into execution 
the fifth rule or principal canon of collateral inheritance, that 
every heir must be of the blood of the first purchaser. For when 
such first purchaser* was not easily to be discovered, after a long 
course of descents, the lawyers not only endeavoured to investi- 
gate him by taking the next relation of the whole blood to the 
person last in possession ; bat also considering that a preference 
had been given to males, by virtue of the second canon, through 
the whole course of lineal descent, from the first purchaser, they 
judged it more likely that the lands should have descended to 
the last tenant, from his male, than from his female ancestors. 
The right of inheritance therefore first runs up all the father's 
side, with a preference to the male stocks in every instance ; and 
if it finds no heirs there, it then, and then only, resorts to See also sutute 
the mother's side ; leaving no place untried, in order to find ^. k^, „. 7^ g. 
heirs that may by possibility be derived from the original pur- an<ltap.s.20. 
chaser. 

77. After a due consideration of the canons or rules of descent ^^ode of tnciog 

an heir at law. 
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already laid down it will not be a difficult matter to ascertain 
the party on whom the law casts the inheritance, whenever a 
comprehensiTe genealogy shall be made oat, of the persons con* 
nected in blood with the proposttus, or party last seised : for there 
is no title in the English law reducible to a more technical sys- 
tem than the title of descent in fee simple* One or the other of 
two principles only will determine every case of competition on 
the subject of inheritance at common law. These principlea are, 
1st, dignity of blood, and 2d, proximity of blood. 
1 Init. 10 ft. 7g. Loni Ck>ke, in bis Commentary on Littleton, has partly 

explained in what order the attribute of dignity of blood is 
applied by legal intendment. But as the whole subject is sas- 
ceptible of a compendious arrangement, perhaps it may be sa 
factory to enumerate the several classes which by physical 
cessity must comprehend every description of kindred, and to 
state the degree of dignity in which they stand to the propotiiyM. 

79. These classes are, — 1. The male stock of the paternal line. 
2. The female stock of the paternal line. 3. The male branches 
of the female stock of the paternal line. 4. The female branch» 
of the female stock of the paternal line. 5. The male stock of 
the maternal line. 6. The female branches of the male stock of 
the maternal line. 7. The male branches of the female stock, of 
the maternal line. 8. The female branches of the female stock 
of the maternal line. 

80. The reason and progress of this series will, on a little 
consideration, appear intelligible. They who trace from the 
male stock, either in the ascending or descending line, must of 

&M Table of necessity trace from a person bearing the name of Stiles, whether 

it be John, Geoffry, George, Walter, or Richard ; and Stiles 
being the family name, they are all entitled to the first rank of 
dignity. When -these are exhausted, recourse is to be had to 
those female stocks who have intermarried with the males of the 
name of Stiles, and have contributed to the blood of the paternal 
line ; such as Cecilia Kempe, Christian Smith, and Ann Godfrey 
who constitute the second class* Every female having so inter- 
married, at how remote soever a period, is deemed to be a stock 
of the same class ; and all those of the same class are held to 
be equal in point of dignity. It is further to be observed that 
each stock in the ascending line is successively to be exhausted, 
first in ito male, and then in its female branches, before we pro- 
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ceed to the next immediate female stock, for reasons hereafter to 
be assigned ; and this doctrine gives rise to the third and fourth 
classes, namely, the male branches of the female stock of the 
paternal, and the female branches of the female stock of the 
paternal line. The same gradation takes place in the maternal 
line, and gives rise to the subsequent, or 6th, 6th, 7th, and 8th, 
classes, on the same ground as in the paternal line ; and therefore 
it is unnecessary to repeat them. 
Thus far in explanation of the first principle. 

81. The second principle, or that of proximity of bloody is 
twofold : it is either positive, or representative. It is positive 
when parties claim in their own individual right ; as between 
the second and third son, or between the uncle and grand uncle* 
It is representative when either of the parties claims as being 
lineally descended from another ; in which case he is entitled to 
the degree of proximity of his ancestor. Thus the grandson of 
the eldest son of the propositus is entitled before the second son 
of the propositus, though, in common acceptation, nearer by 
two degrees ; and the principle of representative proximity is by 
the law of England so peremptory, that a female may avail her- 
self thereof to the exclusion of a male claiming in his own 
right ; for in descents in fee simple the daughter of the eldest 
son shall succeed in preference to the second son. 

82. Having thus explained the nature of these two principles, 
we proceed to observe, that the first principle, namely that of 
dignity of blood, is positive, and operates on all occasions, 
without reference to any other principle, where it can be shewn 
that the claimants are unequal in point of dignity of blood, and 
that they range under different classes of the series as above 
stated. In all such cases the inheritance will vest, by act of 
law, in the worthiest of blood. Thus if^ according to the Table 
of Descents annexed, a competition should arise between the 
issue of Andrew and Esther Baker, and the issue of Richard and 
Ann Stiles, although the former represent an uncle, and the 
latter a greatrgreat-uncle, the latter shall prevail, because he 
is of the first class of dignity, whereas the former falls under 
the fiah. 

83. But when the claimants range under the same class of 
dignity, the first principle is inert ; recourse must then be had 
to the second, namely, that of proximity ; and the claimant 

VOL. 111. A A 
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AbU be preferred in respect of the praxiautj of the itock 
tbiongh which he claims to the propotUms. 

84. Thus in a qoesticNi between the iarae of Lake and Fnods 
Kempe, and the issue of William and Jane Smith, in the Table 
annexed, the parties are equal in point of dignity; for diej 
represent female stocks of the paternal line : bnt in regaid to 
proximity Cecilia Kempe, the mother of the .fiuher, is a nearer 
stock to the propoatus than Christian Smith, the mother of 
the grandfather ; and therefore her representative shall sncoeed. 

86. It will be apparent to every person, haTing tboroogii^ 
digested the above system, that it is applicable to any case tint 
can be pat on the subject of descent. The clearness and cer- 
tainty of the common law <m this head has been long sisoe 
remarked by Lord Coke, in his Preface to the second part of ha 
Reports. — *'In all my time I have not J^nown two qoestiooi 
made of the right of descents by the conunon law ; so oeitaii 
and sore the roles thereof be." 
\ 86. The chief point of difficolty that has occnrred has beai 
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doctnne of owiog to the want of due attention to the doctnne of representa- 

tiTe proximity, which, as is justly observed by Lord Hale,— 
** through all the degrees of succession by the right of represen- 
tation, the right of proximity is transferred from the root to the 
branches, and gives them the same preference as the next and 
worthiest of blood." In the descending line this doctrioe ii 
sufficiently familiar and obvious : but in the ascending line it is 
not equally familiar, nor has it recently been duly exjrfaiiied. 
For although by the law of England the principle of represeD- 
tative proximity is equally applicable in the one line as in the 
other, yet in a Table of Descents affixed to a work of deserredlf 
great celebrity, the doctrine has been rejected, and a difierent 
system has been adopted. 

87. The work alluded to is that popular treatise, the Coouino' 
taries on the Laws of England by Sir William BlackstoDe, in 
which, after mature and repeated deliberation, he persisted isi 
sjrstem repugnant to the law of descents, as it had stood and 
continued in England for upwards of five centuries ; and h«d 
been successively expounded by Lord Hale, Lord Chief Baros 
Gilbert, and the ablest writers on the subject (a) 

(tf) (The recent sUtnte, 3 & 4 Will. 4. c. 106. doei not extend to deKsnts vkkA 
hare taken place on deaths before the lat day of Jmnnaiy, 1834. A ceie nay fu^ 
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Now, as the Commentaries are justly supposed to contain the 
pure elements of the English law, and as the learned author has 
entered into an elaborate discussion of the question, it may be 
presumed that the rising generation will admit the validity of 
his reasons without further enquiry, and that his system will be 
generally adopted. But as we do not concur with the learned 
commentator, we deem it a mark of respect due to his reputation 
to consider the reasons assigned by him in support of his opinion, 
and at the same time to state the authorities which have induced 
us to pursue a different course of preference in the Table of 
Descents annexed to this title. (Jb) 

88. The doctrine which gave rise to the discussion was stated 
from the bench by Mr. Justice Manwoode, in the case of Clere 
t;. Brook, as reported by Plowden, 442. The question in that 
case was, whether |he heir of the father's mother, or the heir of 
the mother, were the right heir to the son. The court were 
unanimous for the former, on account of the dignity of blood of 
the paternal line. 

Justice M anwoode having answered some objections to this 
decision, observed, that '' where they (the competitors) are 
equally worthy in blood, then the nearest shall be preferred ; as 
if the purchaser die without issue, and the brother of the pur- 
happen in which the point discussed in the following pages of the present chapter may 
come under consideration ', the Editor, therefore, did not feel himself at liberty to omit 
Mr. Cruise's observatioos. But the late act, in reference to descents falling after the 
above period, has put the question at rest in favour of Mr. Justice Blackstone's view of 
the subject, that is, giving the preference to No. 10 in his table before No. 11 ; and 
which, in the Editor's opinion, better preserves the symmetry of the law of descents. 
It will be seen from the following pages that Mr. Cruise gives the preference to No. 11, 
that is, to the issue of Luke and Francis Kempe, before the issue of William and Jane 
Smith, whom indeed Mr. Cruise, in his annexed table 1. postpones to the issue of Thomas 
and Sarah Kempe, No. 12, and to the issue of Charles and Mary Holland, No. 13, in 
Blackstone's table. The following are the words of the statute, s. 8 : — " That where 
there shall be a failure of male paternal ancestors of the person from whom the descent 
is to be traced, and their descendauts, the mother of his more remote male paternal an- 
cestor, or her descendants, shall be the heir or heirs of such person, in preference to the 
mother of a^ less remote male paternal ancestor, or her descendants ; and where there 
shall be a failure of male maternal ancestors of such person, and their descendants, the 
mother of his more remote male materpal ancestor, and her descendants, shall be the 
heir or heirs of such person, in preference to the mother of a less remote male ma- 
ternal ancestor, and her descendants."] 

(ft) [The Editor has added the numeral letters to shew the order in Sir WHIiam 
Blackstone's table.] 

A a2 
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chaser's father claim ; and the brother of the parchaser's grand- 
father, that is to say, the brother of the father of the parcbaao^s 
ftfther, also claims the land ; and the brother of the purcbaaer^i 
great-graDdfather, that is to say, on the part of tbe father in the 
lineal ascent of males, also claims the land ; then the brother 
of the purchaser's father shall be preferred as heir, for be is 
nearest of the blood of the purchaser's fiither ; and they are ifl 
equally worthy in blood, for they are all of the blood of the 
males, which is the more worthy sex, and therefore the neaieit 
shall be preferred as heir. And if there is no sucb brother of tbe 
purchaser's father, nor any issue of such brother, nor any sister 
of the purchaser's fiather, nor any issue of her, (for the sister 
shall be in the same degree as the brother, where there is oo 
brother) ; then the brother of the purchaser's grandfather or his 
issue, or the sister of the purchaser's grandfather or her issoe^ 
shall be preferred before the brother or sister of the purchaser's 
great-grandfather and their issues ; and so on from them « fl^f 
niium. And 9o the brother or sister of the purchaser's grandmoAff^ 
viz. the mother of the purchaser's father, shall be pre/erred brfm 
the brother or sister of the purchaser's great-grandmother; ra. 
mother of the purchaser's father's father , because they are equaSf 
worthy in blood ; for such heirs come from the Uood of the femak 
sex J from which the purchaser's father issued ; and where thq at 
equally worthy, the next of blood shall always be preferred a 
heir." 

To this doctrine Mr. Justice Blackstone objects, and has d^ 
clared his opinion, that the heir of tbe besailes or great-grand- 
mother on the part of the father, ought to be preferred to the 
heirs of the aHes or grandmother on the same side. Accord- 
ingly, in the Table of Descents annexed to the second volaoe 
of the Commentaries, he hath preferred the former, whomk 
distinguishes by No. 10, to the latter, or No. 11, for the follow- 
ing reasons : — 

1 St, '^ Because this point was not the principal question in the 
case of Clere and Brook, but the law concerning it is delivered 
obiter only, and in the course of argument by Justice Mao- 
woode ; though afterwards said to be confirmed by the three 
other justices in separate extrajudicial conferences with toe 
reporter." 

2d, " Because the Chief Justice Dyer, in reporting the reso- 
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lution of the Court in what seems to be the same case (Dyer 
314.,) takes no notice of this doctrine.^' 

3d, '* Because it appears from Plowden's Report, that very 
many gentlemen of the law were dissatisfied with the position of 
Justice Manwoode." 

4thy ** Because the position itself destroys the otherwise 
entire and regular symmetry of our legal course of descents ; as 
is manifest by inspecting the Table ; and destroys that constant 
preference of the male stocks in the law of inheritance, for 
which an additional reason is before given, beside the mere 
dignity of blood." 

6th, '* Because it introduces all that uncertainty and contra- 
diction pointed out by an ingenious author, (Law of Inherit- 
ances, 2d ed. pp. 30. 38. 61. 62. 66.) and establishes a collateral 
(doctrine incompatible with the principal point resolved in the 
case of Clereand Brook, viz. the preference of No. 1 1 . to No. 14. 
And though that learned writer proposes to rescind the principal 
point then resolved, in order to clear this difficulty ; it is appre* 
hended that the difficulty may be better cleared by rejecting the 
collateral doctrine, which was never yet resolved at all.'' 

6th, ** Because, by the reason that is given for this doctrine 
in Plowden, Bacon, and Hale, {viz. that, in any degree para- 
mount, the first law respecteth proximity and not dignity of 
blood,) No. 18. ought also to be preferred to No. 16, which is 
contrary to the 8th rule laid down by Hale himself. (Hist. 
C. L. 247.)" 

7th, '^ Because this position seems to contradict the allowed 
doctrine of Sir Edward Coke, (Co. Lit. 12.) who lays it down, 
under different names, that the blood of the Kempes (alias 
Sandies) shall not inherit, till the blood of the Stiles (alias 
Fairfield) fail. Now, the blood of the Stiles does certainly not 
fail, till both No. 9. and No. 10. are extinct. Wherefore No. 11, 
being the blood of the Kempes, ought not to inherit till then." 

8th, '^Because, in the case, M. 12 Ed w. 4. 14. (Fitz. Ab. tit 
J)escent,2. Bro. Ab. tit. Descent^dS.) much relied on in that case 
of Clere and Brook, it is laid down as a rule, that cestuy que doit 
inheriier al pere doit inheriter at JUa. And so Sir Matthew 
Hale says, (Hist. C. L. 243.) that though the law excludes the 
father from inheriting, yet it substitutes and directs the descent 
as it should have been, had the father inherited. Now, it is 
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settled by the resolution in Clere and Brook, that No. 10, 
shoald have inherited to Geoffrey Stiles the father before 
No. II, and therefore No. II, ought to be preferred in inherit- 
ing to John Stiles the son." 

89. To these reasons full and satisfactory answers appear to us 
to have been given in a tract intituled, *' Remarks on the Laws of 
Descents, and on the Reasons asngned by Mr. Justice Blad:- 
stone for rejecting, in his Table of Descent, a point of doctrine 
laid down in Plowden, Lord Bacon, and Hale," — ^puUiahed in 
1779. (a) And therefore the substance of those remarks shall, 
for the satisfaction of the student, be here stated. 

90. On the first of Sir William Blackstone's reasons the 
author observes, *' that the three introductory reasons are merriy 
speculative : they are rather preliminary observations than ar- 
guments from principle ; of course the remarks must be of the 
same nature. As nothing positive can be determined from 
either, the reader will judge which has the best grounds for 
presumption. 

" It is admitted, that the present point was not the principal 
question in the case of Clere and Brook : however, as this 
doctrine was laid down by a judge sitting in court, and de- 
livered in his judicial capacity, some respect is dae to his 
sentiments. And though it may be allowed that the law, de- 
livered obiter in the present case, was founded on the same 
substantial reasons which led to the final judgment; still he 
will not contend that, because it was delivered obiter, it was 
therefore less reasonable ; or, because it was said to be confirmed 
by the three other justices, that it was not their opinion, or 
that it was a bad opinion." 

Djrer, 314. Qn the second reason, he remarks, that " the report of Sir 

James Dyer is extremely short : for the Court were unanimous 
in their resolution. But, as he hath not given the distinct 
opinion at large of any of the Bench, even to the point before 
them, — can we reasonably expect him to take notice of any 
collateral matter ? If we wish to hear the arguments, Plowden 
hath reported them. If we are not satisfied, — whither can we 

FioAichia. refer ourselves? May it not hitherto be said. Est ridiculum ad 



(a) By William Osgoode, Esq. of Lincolo's Ion, afterwards Chief Jusdoe of Lower 
Canada. — NoU to former edition. 
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ea qum habemus nihU dtcere, quarere qua habere non passumu$ ? 
Thus stands the fact. Plowden gives a comprehensive report of 
the case^ and the doctrine laid down^ when the Court gave their 
opinion. Dyer reports the judgment with a brief state of the 
question : but takes no notice of this, nor any other doctrine. 
So far then the one is positive, the other neutral. Are we now 
to discredit the representations of the former, and conclude, 
from the silence of the latter, by an argument made up of 
incredulity and uncertainty, to reject the only testimony given, 
and extort evidence from a nullity ? This were to support a 
cause in the most effectual manner. From Plowden it appears, 
that the Chief Justice was present when Manwoode delivered 
this as law. What, then, can we infer from his silence, except 
his consent ?" 

To the third he replies, that " the account, given by Plowden, 
is thus subjoined in a note to the report of the case. ' Note, in 
the case before put, where the purchaser in fee dies without 
issue, and the brother of the grandmother on the part of the 
father claims the land as heir, and the brother of the great- 
grandmother also on the part of the father claims the land as 
heir, many were of opinion, because there was no nearer heir 
of the male line, the brother of the grandmother should not be 
preferred, as Justice Manwoode had said, but that the brother 
of the great-grandmother should be adjudged heir, for his blood 
is derived to the purchaser by two males, viz, by his father and 
grandfather, whereas the blood, of the brother of the grand- 
mother is derived to the purchaser but by one male, and the 
grandfather was not of the blood of the brother of the grand- 
mother, but he was of the blood of the brother of the great- 
grandmother, and therefore such blood is more worthy. And 
upon this I put the question again to Manwoode in the pre- 
sence of Harper, another of the justices of the Common Bench, 
both of whom held clearly that the brother of the grandmother 
should be heir to the purchaser, and not the brother of the 
great-grandmother, because the former is nearer in blood to the 
purchaser on the part of his father, which proximity holds place 
on the part of females conjoined by marriage to males, when 
such blood is once derived by a male to the first purchaser. 
And another day I put the same question to Mounson, puisne 
judge of the same Bench, and he was of the same opinion with 
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the other jostioet, far the nine caaae. And at 
afkcrwaids, I pot the aame qoeatioD to the Lonl Dyer, 
of the same opinioo also ; so that all the jvstioes of the 
moD Bench ooanimoosly agreed in the sane case, tbnt tbe 
brother of tfaepnrchaser^s grandmother oo the part of the 
shoold be preferred before the brother of the poichaaei^s 
grandmother oo the part of the fiuher.' 

** Tbns the same report, which tdls ns that mai^ heU a dif- 
ferent opinioo, tells us likewise, that this position of Ji 
Manwoode was confirmed by Jostice Harper, Jostioe 
and Lord Chief Justice Dyer. Therefore, when Lord Bacon and 
Hale adopted this position, they had the nnanimoos aathority of 
the Bench to snpport it : when the author of the Commpntaries 
disallowed this position, be was justified by the scmples of 
many bye-standers to reject it. It remains to be inquired, who 
has been guided by the most sufficient reasons. The anthority 
most sorely preponderate with os.*' 

On the fourth reason he obseryes, that ** it may be a matter 
of sorprise, that the first pointed argument against Jostioe 
Manwoode's position shoold be brooght from a topic so ine* 
lative as that of symmetry ; for law is the object of reason, not 
the subject of delineation. The laws of descent are regulated 
by the analogy of their principles, not by the symmetry of a 
table ; and, when a system of inheritance is established, little 
attention is paid to the appearance it may make in a scheme of 
genealogy. Being therefore confident, and meaning to pime, 
that our doctrine is founded upon legal principles, we are not 
careful in the first instance for the subordinate concern of sym- 
metry. And in this spirit, admitting for a moment that oor 
position destroys the regularity of the Table, we mean to defend 
it on the strong ground of consistency. For, if we cannot unite 
both qualities ; if a sacrifice must be made ; — which shall we 
surrender ? — the congruity of our principles, or the symmetry of 
their delineation ? If the eye be ofiended by irr^ularity ; to 
avoid this, shall we disgust the mind by incongruity ? Can we 
hesitate which to give up, the reality or the representation, the 
substance or the shadow ? Those remarks might be made, if 
the learned author meaned to apply the absolute idea of sym- 
metry, and to require the same in the draught of a course of 
descent. But it may be urged, he hath guarded against the 
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pertness of such interrogatorieSy by specifying the symmetry of 
the legal coarse of descents, which must be relative. In such 
case, before we can confess, deny, or retort the charge, we must 
acquaint ourselves with the nature of the thing destroyed ; and 
in what manner it is connected with the subject. 

'' The legal course of descent is chalked out by the laws of 
inheritance: the symmetry of which course arises from a due 
exemplification of those laws, agreeably to the principles thereof. 
And it is constituted by, and can only exist so long as the 
course of descents conforms itself to, the legal principles of 
inheritance. The idea of symmetry is conceived, and regulated, 
by such conformity, in which sense it is altogether relative. In 
short, the entire and regular symmetry of the legal course 
of descents is nothing more than that order, which is ob- 
servable in a praxis of those principles, whereby the course is 
directed. 

" Thus, the legal symmetry of the Table will finally resolve 
itself into a conformity to the principles of descent, to which 
an appeal is more direct than to the medium of delineation. 
For if, by any position, one of the principles of descent is 
violated ; by the same, will this symmetry be also destroyed. 

Let us then compare the position of Manwoode with the 
principles above stated ; and we shall discover whether the 
charge contained in this fourth reason be well founded. 

** The doctrine laid down by Manwoode is, that where all the 
branches or descendants of the male stock are extinct, the 
brother or sister of the mother of the purchaser's father, or No. 
11, shall inherit and be preferred before the brother or sister of 
the purchaser's great-grandmother, or No. 10, for whom Mr. 
Justice Blackstone contends. 

** First, in point of dignity of blood, the claimants are equal : 
they represent female stocks of the paternal line; therefore, 
upon that ground merely, the one cannot be preferred to the 
other. But, 

'^ Secondly, in point of proximity, it is obvious that the 
grandmother, or No. 11, is nearer to the person last seised 
than the great-grandmother, or No. 10; on which account 
the representatives of the former are preferred by Justice Man- 
woode. 

'' It follows, then, that this position, being supported by the 
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prinopksof nheritaBee, nwint Antmj tint 
wbidi ariwt fioai m ooofinHtj to those icij 

" On the oootimrjy let a penoB, haviDg m ^'^■•'■^ and perfat 
eoneepcioo of the aevcnl dsHee of dignity, witk tke 
p ro rimil y sopoadded, view the Table; he will 
fnfot kmi, and expect that, alien one dav it 
fWfWr A^^u ^ ' uta immediate p refeien ce will be 
nearest claimant of the enaning dami. For 
male stock of the paternal line asrfnding, he will find the ia- 
heritanoe legafauiy gnren lo the nearest representative, fint. Id 
the ancles and aants, or No. 7, then to the great-nadea 
aantSy or No. 8, and so on, till the dam is eThanstpJ : bat 
he comes to the aeoond class, or female stocks of the pntrraal 
line, be will rerolt at the preference given to the more lonote 
from the propotkms, and contend that the legal oomrae af 
descents is destroyed in that instance ; and that the violation 
thereof is increased by the oontrsst with the maternal line, 
where due regard is paid to prazimitj, and the regolar onkr 
preserved. 

'* The second danse of this fourth reason contains a charge, 
which reduces us to the necessity of inquiring whether the 
matter be rightly understood between us? Whether we are 
agreed upon terms? Otherwise, in what manner can this 
position ' destroy the constant preference of male stocks,' wheu, 
by the question, they and their descendants are extinct ? For 
were there any male stocks, or their representatives surviving, 
they would certainly succeed ; and there would be no contest 
between the present competitors. If No. 11 be appointed im- 
mediately after No. 9, it will certainly destroy the preference of 
No. 10 : — but, does No. 10 being the representative of Christiaa 
Smith, represent a male stock ? In fact, what possible preten- 
sions can either of the claimants have ? That both are of the 
paternal line is granted ; but it is evident that the brothers and 
sisters of Cecilia Kempe and Christian Smith are the representa- 
tives of female stocks ; and, be the preference given to either, 
surely the ' preference of the male stocks' cannot be destroyed 
Gilb. T«D. 19. thereby : for, as the question is fairly stated by a learned Chief 

Baron, the ' blood of the father's mother was preferred to the 
blood of his grandmother, being boih female bloods ; and both 
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coming under the consideration of ancient tenants, the nearer 
tenant's blood was preferred to the more remote. 

'' But, if it be contended that the blood of Christian Smith 
may be traced through the male stocks of the paternal line, it is 
granted. But may not the blood of Cecilia Kempe, be traced 
t)irough a male stock to the propositus likewise? And, as Pbwd. 450. 
Harper says * proximity holds place on the part of females con- 
joined by marriage to males, when such blood is once derived by 
a male to the first purchaser.' And such connexion with the 
paternal line is the avowed reason of the preference. Le frere 
le ailes sera heir al purchasoury et nemy le frets le besailes, pur 
ceo que il est plusprochein en sanke a I purchasour del part de son 
pere. The laws of England do certainly prefer the descendants 
from the male and female stocks of the paternal line ; and, should 
any system overlook this distinction, it would be no difficult 
matter to controvert it. But, in the present case, we have 
nothing to apprehend from that objection, nor ' from the ad- 2 Comm. 228. 
ditional reason before given ; — ^for what is it ? The argument of 
probability, the reasonable proof required by the law, that the 
claimant be 7iext of the whole blood to the person last in pos- 
session, (or derived from the same couple of ancestors,) which 
will probably answer the same end, as if he could trace his 
pedigree in a direct line from the first purchaser.' Now, who 
are the next couple of ancestors who have issue, and in whose 
favour the argument of probability ought to weigh ? The answer 
is, Luke and Francis Kempe; from whom the person last in 
possession, and No. 1 l,are both lineally descended. Nevertheless, 
the author of the Commentaries contends for the issue of William 
and Jane Smith, a more remote couple of ancestors ; not recol- 
lecting his observation, that * the higher the common stock is 2 Comm. 231. 
removed, the more will even the probability decrease.' 

On the fifth reason he remarks, that *^ when the reader shall 
be made acquainted with the nature of these uncertainties and 
contradictions, it will be a matter of surprise, that a learned 
man should suggest them ; and of still greater surprise, that a 
really learned man should repeat them. In the first place, it 
will be manifest, by consulting the work of the ingenious author Law of Inh. 3U. 
quoted, that the charge of all those uncertainties and contradic- 
tions is brought against the first grand principle of the laws of 
inheritance ; and therefore this charge, even if it were valid, is 
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not to be pointed against any particular application of the pris- 
ciple, but i^ainst its general application. Hence it is equally to 
be brought against Justice Blackstone's position, as against that 
of Manwoode. 

** The charge is this : — * Here I would raise a qn^rt or iM- 
taiur, whether the descendants from the collateral ancestors of 
the several claaaeu, (or Nos. 10. 1 1 , 12, 13,) are inheritable or sot, 
before the mother's brother (or No. 14.) And, in my opiDioo, 
the doctrine seems, either way, chargeable with some repiig- 
V nance : for on the one hand, if they are to be preferred to tiw 

mother's brother (as I conceive the law is), then it directly im- 
pugns and impeaches the rule, which gives the ioberitaoce 
ratione praximiialis to the brother or sisters of the paterDal 
grandmother, (or No. 11,) in preference to the brothers or sisters 
of the maternal aunt of the grandfather, (or No. 10,) on this 
foundation as it is alleged, because proxima non remota cama u 
jure spectatur : and, if the descendants from the collateral ao- 
cestors are not to be preferred to the mother's brother, but to be 
totally excluded, this would be absurd ; forasmuch as then the 
paternal uncles and aunts of the mother and the grandmother of 
the paternal line should not be capable of inheriting; when the 
descendants from the brothers and sisters of the remotest feme, 
in the direct line, are held to be inheritable.' — That is to say, it 
is inconsistent that the principle of proximity shall take place 
between the claimants Nos. 10, 11, 12, 13, and not between them 
and No. 14, which represents the mother's brother, and is 
certainly nearer than any of the classes above mentioned. Noir 
the reader sees, that for want of a discretive judgment, to dis- 
cover that the said several classes of collateral ancestors, thoagh 
more remote than No. 14, yet they are of the paternal line ; the 
ingenious author cited has perplexed the question by applying 
the test of proximity between them and the mother's brother, 
who is of the maternal line, and consequently shall not inheiit 
till the paternal line be exhausted: whereas that test should 
never be applied, but where the parties are equal in point of 
dignity. Let it be further observed, that this charge, futile as 
it is, is not brought particularly against No. 11, the class for 
which we contend, but against the several classes represented by 
Nos. 10, 11, 12, 13. It is not brought specifically against Justice 
Manwoode's position, as this fifth reason would iusinuatei bat 
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against * the descendants of the collateral ancestors of the 
higher classes;' among others comprehending No. 10, the class 
for which Mr. Justice Blackstone contends. Does it not then 
argue a great degree of partiality, when a general objection is 
brought (good or bad, no matter), not to regard our own case, 
but to enforce it against another, which, by confession, is in the 
same predicament ? Yet the author of the Commentaries, whose 
own position, as favouring the more remote claimant, is most 
obnoxious to this censure, disregarding his own situation, hath 
brought the whole weight of the charge on the devoted system of 
Manwoode. 

** If we may avail ourselves of the opinion of this author, 
where he simply informs us what the law is, (not what it ought 
to be,) we shall find that he concurs with Justice Manwoode, and 
all the. elder writers. He puts the case at present in question, 
and decides it thus: ' If the male stock of the paternal line is 
totally extinct at the death of the purchaser, then the inherit- 
ance will devolve on the heirs of the father's mothery or No. 1 1 ; 
and, when they are extinct before entry, then it goes to the heirs 
of the grandfather's mother,' or No. 10. Again, he justly cen- 
sures the reason given in defence of J. Blackstone's opinion, that 
more of the purchaser's male ancestors have been descended 
from and bom of the femes in the higher classes. ' If this argu- Law of inh.30. 
ment must be allowed to have any force at all, it proves too 
much ; and will conclude, if it concludes any thing, for the high- 
est class,' or the representatives of Ann Godfrey. 

*^ So far, then, the charges of uncertainty and contradiction, 
though groundless, were not pointed by the learned writer against 
one system more than the other. His deliberate opinion sup- 
ports our argument, and is directly contrary to that of Mr. 
Justice Blackstone. 

" Again, this position is charged with ' establishing a colla- 
teral doctrine, incompatible with the principal point resolved in 
the case of Clere and Brook.' If the nature of this collateral 
doctrine had been precisely stated, it would have been more 
satisfactory ; as then we might have gone immediately to the 
point At present we will state the only part of the case which 
carries (as we conceive) the least appearance of incompatibility. 

'' The circumstance that would most strike a person unac- 
quainted with the principles of descent, is, that in the case men- 
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tioned, the more remote claimant was preferred ; wbereas at pre- 
aeot we cooteod for proximity. He ia answcied, in that case Ae 
more remote claimant was the more worthy in bkxxl. which sUI 
always sapenede proximity ; but, in the present case, they are 
eqnal in respect of dignity of Uood, in which sitiiation we can 
only resort to proximity. We do not mean to insnlt the ksmed 
Judge, by proposing this as an objection on his part; it issa- 
worthy of him ; and we have only to lament, that the natnie of 
the charge ia sach, that we can only make a general defence, bj 
pleading not guilty. To establish this incompatibili^, it shooU 
be proved that No. 10. is more worthy than No. 11. : this bsth 
not been attempted. Therefore if the reputation of the con- 
mentator did not prevent us from making hasty oondusiaiis, «e 
should be well justified in treating this charge as a Tiokot 
assumption. 

" On our part, it will be sufficient to shew, that tbe pobt 
settled and the point contended for do both conform to tbe piio- 
ciples already stated. In the first instance the claimant took 
on account of dignity of blood : in the second, that principle 
did not operate. No. II. ought therefore to take on account of 
proximity. We shall not enter further into the detail, as the 
reader can easily apply both cases to the same system. It will 
not then readily appear, in what manner this position can ota- 
blish a doctrine incompatible with the point settled. 

** Till a more direct charge be brought, this, we hope, will be 
a sufficient vindication ; and now we are upon the subject, we 
retort the accusation. We say, that in the Table of BesceDt, 
the preference given in the paternal line is incompatible with the 
preference given in the maternal line. And as we disapprore of 
general charges in our own case, it is fitting that the objectioiis 
we bring should be particular. 

** In the paternal line, Cecilia Kempe and Christian Smith aie 
female stocks ; and the representatives of the latter, though 
more remote from the person last seised, are preferred to tbe fo^ 
mer for this reason, because their blood is derived to the persoD 
last seised by two males. 

'' In the maternal line, Hannah Willis and Susan Bates stand 
in the same point of relation with the two above named, tbe dif- 
ference of line excepted ; and though the representatives of 
Susan Bates derive their blood from the person last seised by 
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two males, and are precisely in the same predicament with those 
of Christian Smith » with respect to blood, still they are not pre- 
ferred in the maternal line ; which is incompatible. 

" The fact is, that, in the maternal line, the Table of Descent 
is properly delineated : the principles of dignity and proximity 
are invariably pursued throughout : in the paternal line, they 
are not. No wonder, therefore, they are incompatible/' 

To the sixth reason he replies — ** It is admitted that Lord 
Bacon expresses himself in these direct terms : ' In any degree 
paramount the firsts the law respecteth proximity, and not dignity of 
blood,* But, after a tedious search, we could find no such terms 
nor doctrine in Plowden. Perhaps it would be a difficult matter 
to point it out ; though, to discover the opinion really delivered 
on the occasion, we have only to refer to p. 449, where we find 
in what express terms a doctrine is laid down, altogether con- 
trary to that stated in the reason. ' If one claim from the fa- Plowd.449. 
ther's mother, and another claim from the great-grandfather 
direct, the latter shall be preferred ; et uncore tautre est plus 
prochein del sanke, mes est miens digne de sanke.* 

** Likewise, after a diligent search, we could find no such doc- 
trine in Hale ; and, till we are referred to the doctrine we cannot 
find, we must content ourselves with such information as we can 
find. His first rule is this : * The law prefers the worthiest of Hale Hist. 

C L. 271, 

blood : those of the male line shall be preferred usque infinitum. 
Again, if the great-greatrgreat-grandfather, or the great-great- 
great-grandmother of the father has a brother or sister, she 
shall be preferred, and exclude the mother's brother, though he 
is much nearer,* 

'^ Thus, though from the nature of the thing we cannot strictly 
prove that no such doctrine appears in Plowden nor in Hale, 
still we have brought the best possible proof from their own 
words, whereby it is evident they put forth doctrines directly 
contrary to those suggested. For more satisfactory evidence, 
we refer the readers to their respective works, which, contrary to 
the laudable precision our author usually adopts, he hath cited 
at large without any particular reference. Though we much 
suspect that their researches on this head will, like our own, be 
fruitless." 

If, then, it be allowed, that these opinions do not in anywise 
appear, it is impossible they should appear as the reasons given 
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for any particiilmr doctrine. But if the mvowed reasoos of the 
doctrine we support be leqaired, Plowden's have been stated. 
Sir Matthew Hale says, " And though it be alao true, that 
the great-grandmother's Uood has passed through mare uuda 
of the father's Uood than the blood of the graudmother or 
mother of the father; yet, in this case, the father's mother's 
sister shall be preferred before the father's grandmother's brotbcr, 
because they are all in the female line, Yti-cogmtHy and not 
agnaii: and the father's mother's sister is nearest, and tberefbie 
shall have the preference as well as in the male line ascending, 
the father's brother or his sister shall be preferred before the 
grandfather's brother." 

*' With respect to Lord Bacon's position, we shaU simply 
obsenre, that, as it is totally repugnant to the spirit of those 
laws, whence the doctrine of descent originates; so it has been 
contradicted by every writer on the subject, and is therefore in- 
admissible. When we recollect the obligations in general 
science that are due to this sublime and penetrating genios, let 
not this mistake be remembered ; when our admiration leads us 
to consider him as some superior being, even this error may 
convince us that he was human." 

** Upon the whole, then, it appears that Lord Bacon misfoot 
the reason of this doctrine entirdy : and the author of the Com- 
mentaries, observing the error, hath nnwittingly imputed the 
same to Plowden and Hale ; which, being a refutable position, is 
brought to create an inconsistency in Hale's doctrine. Whereas, 
the perfection of his system will thereby more fcxcibly appear, 
inasmuch as nothing irregular can possibly square with it. How 
far the multiplicity of learning, our author was obliged to con- 
sult, may have occasioned this mistake, we know not : but are 
assured that, however his system may be continued, he will not 
suffer imputed opinions to remain on record against those re- 
spectable characters, so contrary to their professed sentiments^ 
and which reduce them to an absurdity." 

On the seventh, he observes, that "it is an incontrovertible 
point, that the blood of the Kempes shall not inherit, till that 
of the Stiles fail. There is likewise no question, whether it fails 
at No. 9, which bears the name of Stiles. But the case is not 
altogether so obvious with respect to No. 10, notwithstanding 
that Uiese two numbers are coupled together, as if one and the 
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same reason made them similar instances. For, on examination » 
it will be found that the name to which that number is affixed, 
is Smith. However, on tracing upwards, we shall find that, 
some generations back, the great grandfather of John Stiles 
married a certain Christian Smith ; who is supposed to have 
representatives still living. We must therefore admit, that a 
portion of the blood of the person last seised may be traced to 
No. 10, or the said Christian Smith, as to a female stock of the 
paternal line ; and not, as seems by the reason to be insinuated, 
as if it were of a degree to be mentioned in point of dignity 
with No. 9. 

*' It is then admitted, that the blood of John Stiles does not 
fail, while No. 10 exists. 

** But it will likewise be found, that George Stiles the grand- 
iather married Cecilia Kempe. Now, according to Sir Edward 
Coke, * the father hath two immediate bloods in him, the blood 
of his father and the blood of his mother (or Cecilia Kempe), 
and both these bloods are of the part of the father/ And, 
by consulting the Table of Ancestors in the Commentaries, 
B. 2. c. 14. it will appear that the Smiths contribute one-eighth, 
and the Kempes one-fourth, of the blood of the person last 
seised; or, to adopt the expression of the ingenious author 
lately cited, ' the grandmother furnishes a double portion of 
consanguinity, to what the great-grandmother does.' It is then Lawoflnh.62. 
evident, that, as the blood of John Stiles does not fail, while 
No. 10. exists ; so, neither does it fail, while any of the repre- 
sentatives of the grandmother, or No. 11, exist. 

** Since this is necessarily the case, how shall we account for 
the distinction so visible in the text, where the name of Smith is 
omitted, and the number representing it is found in such wor* 
shipful society ; whereas great care is taken to inform us, that 
No. 11, though representing a much nearer relation, is of the 
blood of the Kempes, and therefore to be postponed ? 
** This question we do not undertake to solve. 
** But having discovered, what was unobserved in the present 
reason, that when the name of Stiles is no more, still the blood 
of the paternal line flows in two channels, are we to admit the 
conclusion which appears so deliberate ; or are we to advance 
the neglected No. 1 1, whose title previously presents itself upon 
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a legtthr tracing, and in many othar leipeeta appeals to beio 
justifiable 1 

** If we advert to our aotbor's own compatation ao blelj 
mentioned, we shall perceive that the rektioo between No. 11. 
and the person last seised, is mach nearer than the rdatioo be 
tween No. 10. and the perMm last eased. However, we dull 
avail oorselves no farther of this observation, than to pccMne 
it is very fiur gronnd, whereon to produce at least the liiiple 
claim of No. 1 1 : the right may be discussed afterwards. 

^The case of the claimants is such as hath been aliody 
stated : we will apply to a decision from which there will be m 
appeal. 

** The reader is desired to cast his eye on the Table of De- 
scents, and to mark in what degree the two competitors stud. 
The mle to guide his judgment is thus laid down by the antkr 
2 ConB.23e. ^f iii^ Ck>mmentaries :— < In order to ascertain the cdktenlheir 

of John Stiles, it is, in the first place, necessary to rscnr to kii 
ancestors in the first degree; on default of which we mwt 
ascend one step higher, to the ancestors in the second degree; 
then to those of the third and fourth ; and so upwaidi » t^ 
nitnm^ till some ancestors be found, who have other isne 
descending from them beside the deceased, in a parallel or 
coUatetal line. From these ancestors the heir of Joho Stiiei 
must derive his descent;' as the question is now concerning tbe 
coUateral heir. In obedience to this rule, let us recar to tbe 
first degree : ancestors there are none living ; to the second, bf 
the question they are extinct In the third, we find No. n»tf 
the representatives of the paternal grandmotlier. If^ &f ^ 
sake of speculation, we pursue our enquiries, we may find col- 
lateral ancestors in the fourth degree, or No. 10. : but the inheiit* 
anceis previously vested; it is cast on No. 11. Again, in tke 
s Conm. M3. Commentaries, we find this direction : • In order to keep ik 

state of John Stiles as nearly as possible in the line of his piu^ 
chasing ancestors, it must descend to the neamt ampb of om- 
eeHon^ that have left descendants behind them.' Tboie an- 
cestors who have left descendants are Luke Kempe and Freoees 
Holland, and William Smith and Jane King. Can it nowr^ 
main a doubt which is the nearest couple, or whose issae sbll 
succeed? 

'' Such being the case, we cannot possibly admit of tbe con- 
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elusion, ' that No. 1 U being the blood of the Kempe^^ ought not 
to inherit till Na 10 is extinct' For, to retort the distinction 
90 invidiously made in this seventh reason, No. 10. represents 
the blood of the Smiths, and is not descended from so near a 
couple of ancestors as No. 11 ; and therefore we are authorise to 
enquire, why has not their issue the same degree of preference 
in the Table, that we are taught to give them by the text." 

With regard to the eighth, he remarks, that ''this reason 
has a moat formidable appearance. The approaches are perfectly 
regular. Two authorities are brought to establish a point of 
doctrine; which point is applied to a case resolved, and the 
inference seems fatal to our system. To make a regular defence* 
it is our duty to examine, whether the authorities and acknow- 
ledged maxims of deacent do support such a doctrine ;' thePi 
whether it is well applied to the ease resolved ; and whether 
such inference follows of necessity. 

''The first authority is from the Year Book, Mich. 13 Edw. 4. 
12. The case, in which the rule was originally introduced, is 
thus stated. * Where a man purchases land, and dies without 
issue, and without heir on the part of his father, his next heir 
on the part of his mother shall have the land. And, if a roan 
purchase land, and hath issue and dies, and the issue entera and 
dies without issue, and without heir on the part of his father, 
that is to say, on the part of the father's male ancestors, that 
in such case, the heir on the part of the mother of his father, 
that is to say, of his paternal grandmother, ought to inherit ; 
for he, who ought to inherit the father, ought to inherit the 90n, 
Catesby moved, that where the issue was once seised, that 
the descent was cast in the blood of the father; therefore it 
shall never resort to the blood of the father's mother, fi(c. ; no 
more than where a man purchases lands, and dies without issue, 
where, if the land descends to the heir of the father on account 
of the dignity of blood, who is seised and afterwards dies with* 
out issue and without heir, then the blood on the part of the 
mother ought not to inherit, for it is different blood. To whidi 
it was answered, that the cases are by no means amilar ; for 
when the inheritance descends to collateral Mood, it shall not 
resort to other blood, &c. But it was held, that if a man pur- 
chase land and has issue, who takes the land by descent, and 
afterwards tlie issue dies without issue, and without heir oo the 
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part of the father, that the heir od the part of the son's mother 
oaght not to inherit ; for he is not of the blood of the first pur- 
chaser, that is, he is not of the blood of the father : bat the hdr 
of the 9on, on the part of the aUe$, that is, of the mother of ih 
father, ought to inherit, &c. quod notaJ 

^* Such is the first authority ; and before we make any r^ 
marks on the manner in which it is applied, we must expreM 
our surprise, that an argument should be drawn from a case, 
that we might justly cite in support of our own system. For, 
the question between Manwoode and Justice BlacksUme is 
this : — When all the representatives of the male stock of the 
paternal line are extinct, who shall succeed ? The former sa^fs, 
the heir of the ailes ; the latter the heir of the besailes: bat 
what is most singular* to support his argument, an authority ii 
brought, which upon the same question gives the succession to 
the ailes. * The heir of the son, on the part of the ailes, ought 
to inherit' 

''The next authority to support the pomt of doctrine, is a 
quotation from Sir Matthew Hale. We shall take the liberty 
of making a larger extract, that by the context the reader may 
comprehend the full scope of his meaning. 

** If the son purchases land in fee simple, and dies without 
issue, those of the male line ascending, usque ad infiniium, shall 
be preferred in the descent according to the proximity of degree 
to the son. And therefore the father's brothers and sisters, and 
their descendants, shall be preferred before the brothers of the 
grandfather and their descendants ; and if the father had do 
brothers nor sisters, the grandfather's brothers and their de- 
scendants; and» for want of brothers, his sisters and their de- 
scendants, shall be preferred before the brother of the great' 
grandfather : for although by the law of England, the fatkr 
or grandfather cannot immediately inherit to the son, yet the 
direction of the descent to the collateral ascending line is as 
much as if the father and grandfather had been by law ioberit- 
able, and should have inherited to the son before the graod- 
father, and the grandfather before the great-grandfather; and 
consequently if the father had inherited and died without issoe^ 
his eldest brother and his descendants should (lave inherited^ 
before the younger brother and his descendants ; and, if he bad 
no brothers but sisters, the sisters and their descendants should 
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have inherited before his uncles, or the grandfather's brothers 
and their descendants; so, though the law of England excludes 
the father from inheriting^ yet it substitutes and directs the 
descent, as it should have been, had the father inherited, viz^ 
it lets in those first, that are in the next degree to him/ 

*^ Such is the second authority ; and it is presumed the reader 
will be of opinion, that by this detail the learned Chief Justice 
meant to exemplify the doctrine of proximity by its several de- 
grees ; and to inform us, that though the father, grandfather, 
and great-grandfather cannot immediately inherit, still we must 
resort to them as to the stocks whence we are to trace proximity 
and primogeniture. And to this rule he hath referred the mat- 
ter at present in question, which he hath stated and decided in 
the following terms. 

** * When the son is once seised, and dies without issue, his 
grandmothec's brother (or No. 11.) is to him heir of the part of 
his father ; and, being nearer than his great-grandmother's bro- 
ther, is preferred in the descent.' An opinion, so clear and de- 
cisive on the question itself, will allow us to pay little regard to 
the construction put on a detached sentence from the same au- 
thority, in order to support a contrary argument. And here we 
must observe, that though it be allowable, where an author in- 
volves himself in contradictions, to oppose one part of his doc- 
trine to another ; still it is to the last degree uncandid, when he 
is consistent, to force a distinct assertion into the service of an 
argument that he disavows. 

** Upon the whole, we think the citation from Hale a very full 
comment on the dictum advanced in the Year Book. And that 
the learned author so understood the same, is obvious from the 
following passage. ' Now, here it must be observed, that the 3 Comm. 226. 
lineal ancestors, though (according to the first rule) incapable 
themselves of succeeding to the estate, because it is supposed to 
have already passed them, are yet the common stocks, from which 
the next successor must spring.' 

'' Thus then we admit both authorities : but, what is most 
material, we see on what occasion and to what intent they were 
originally laid down. When therefore they shall be cited to 
establish a future argument, we shall know how far their influ- 
ence extends ; and, knowing to whom the inheritance was given, 
we may judge with what propriety a reference is made thereto* 
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Bat> if tliefte very aatboritiM be idvaaced for Um pwpwi of 
gi^Dg the inheritenee to enother^ whet ehell be Uien liid? 
Shell we not etk, is it oettdid to edopt e mle, end to apply it m 
as to pnxliice a cooeequenoe, totally difiereet ftom the origitti 
conclusion ? For it ift evident, that the porpoee of introdttdeg 
theee authoritiee wee to collect an inference or point of doctrine 
therefrom, which » thongh not deliYered in e x p r e ae tenns, it 
oevertheleas made and adopted. To have stated it t^penly ivoeM 
have alarmed the reader : hot the doctrine insinoated is, that <m 
account of the rule cestity qut doit inkeriUr ai pert dok inkaiut 
alJiUj in searching for the heir of the «w we ought to trace fNMS 
iht father y as bom ih% propotkmM. Reference ie then midito 
the case of Clere and Brook, for reasons that we shall prese&tlf 
discover. However, in the first place, it is presumed no inch 
doctrine can be gathered from the authors cited ; and we bare 
now to examine whether, if it be a point, it is consistent with thi 
kwa of descent. 

" First, that the learned Commentator, in a former instasci, 
pet a much more liberal constniction on the dktum in the Yair 
Book, may be gathered from the following passage. 

2 Comm. 223. « < This, then, is the great and general principle, upon which 

the law of odlateral inheritances depends ; that, upon failure of 
issue in the last proprietor, the estate shall deecead to the blood 
of the first pnrchaser ; or that it shaU result back to the heiitof 
the body of that ancestor, from whom it either leally has, or ii 
supposed by fiction of law to have, originally descended ; soooid- 
ing to the rale laid down in the Year Book, Fitaherbert, Brook, 
and Hale, that he, who woald have been heir to the lather of 
the deceased ' {and of^ourm to ike motktr or ojijr uJkr fmnittsmg 
mnxMcr,) ' shall elso be heir to the son/ Now, if any one efaoM 
to adopt the pasaage oontained in the above parenthesis, in th^ 
same manner as the dntum in the Year Book is» in the present 
oase, applied to make the father become the prapotkusi it aiigkt 
thereby be proved, that as be, who would have been heir to tkt 
mother, shall ako be heir to the son, so thetefoie the mother 
ought to become the per$ona propatiui. 
*' Secondly^ in contradiction to this doctrine is the appfoved 

2 Cemm. 209. mazim, Sitsma fadt ti^kem ; and, * as the seisin of any psnon 

makes htm the root or seock^ from which all future iaheriuooe 
by right of blood mu«t be derived,' on the authority of thfi 
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ObmBMoianeBy which tbo tell us that ' the law ooly lequires id. 328. 
that the claimant be next of the whole blood to the person but 
in peaBeBsion/ we oonelude that the eon being the person laat 
seised, he shall be the root or stock from which sueh inheritance 
must be dorired. 

^« Thirdly, if we aie to trace from the ialber, it will iotrodnee 
universal conAision ; it will confound the distinction made by 
Sir Edward Goke^ ^ that the &ther hath two bloods in him, by 
which means die father's mother, though of the female line to 
him, is of the male line to the son/ For, if we are to tmce 
from the father, hia mother must be of the female line to the 
son ; and> what is sdll more iojuiious, in such case tbe whole 
maternal line will be totally exeladed, for there is no privity of 
blood between the father and the line of the mother. 

^ Thus have we endeavoured to prove, that no such point has 
been nor can be oatablished. We now oontead, that the case to 
which it is applied, the resolution in Clere and Brook, is indi^ 
reetly stated. It was then settled^ that the heir of Dorothy 
Yoang; the paternal grandmother of the person last seised, 
shosdd succeed in prefiorenee to Edward Clere his mothers 
bsother ; that is, Na 1 L ahall succeed to John Stiles the son. 
Whereas we are t<^ in the Coounentaries, who might or hhould 
have ssttceeded to Gecftrey Stiles tk^ father. That No. 10. 
should have inherited to Geoffrey Stiles the fether before No. U. 

This aoay be true, if John Stiles the son had never been seised : 

• 

fast, Ihe eontmry being the case, there wae no questi<Mi who 
ahoold have inherited the father. The matter settled waa, that 
Na IL ahould inherit the son. Thia indirect stating of the caae 
leads ns to the mason why Ae poinA above mentioned waa 
attempted to be esti^lished* It was introduced with a view to 
discaid the eon ; and that the father should become tbe propo^ 
mtm» cr root, to whom Nn. 10. is exactly in the iame Delation m 
Ko. il. is to tfie son. Vow, can there he a more presumptivie 
proof hew far the jadgment ia here saerificedL than tbe Ibrced 
censtroction p«t upon different teats in onder to establish a 
point Ibr the pnrpoee cft getting rid nf the eon 2 For, when 
once that is effected, when once we tmce ftean the father, 
Nn. 10. will certainly inherit. But, as the fret is otherwise, as 
the son ia tbe person last seised, ahatt not No. 1 1. confcaeedly 
succeed ? 
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*' The negative application of the rak is thk : — Beeanae tlie 
issue of Luke and Frances Kempe, or No. 11 , shooU not have 
inherited to the father, therefore they shall not inherit to the 
son. Now it is certain, that not one penon of those lep t eaeo ted 
in the Table of Descents, from Na 14. to No. 20. indnsive, shall 
ever inherit the father: — but who vnSL be found to contend, 
that therefore not one of them shall inherit the son ? 

** However, by virtue of this liberal rule, John Stiles is utteily 
excluded, as though he had never existed ; notwithstanding we 
are told by the author himself that John Stiles held the land 
as a feud of indefinite antiquity. Let us then for a moment 
admit of the delusion, and refer ourselves to Geoffirey Stiles the 
father. Now, if the h^rs of Christian Smith shall inherit Jcdin 
Stiles, as by the Table they do, by parity of reason, must not 
the heir of Ann Godfrey succeed to Geoffrey Stiles ? To hesitate 
were useless ; their respective relation is the same ; if the heiis 
of the great-grandmother shall succeed in one instance, they 
shall in another, or there is no virtue in consistency. Never- 
theless, having once secured Geoffirey Stiles as the prop(miMs^ 
the system of the Table of Descents is deserted ; and appeal is 
•made to the resolution in Clere and Brook : so that, when Jus- 
tice Manwoode aigues rightly from the son, the doctrine is repre- 
hensible ; whereas no scruple is made, in tracing from the father, 
to admit the same arguments. 

** To pursue the proposed plan of defence, we should continue 
to examine whether such inference follows, as is suggested from 
the stating of the case resdved. But we are prevented by the 
express prohibition of our author : who, perhaps not thinking he 
should ever adopt a contrary opinion, hath in effect told the stu- 
dent, that if any case be put except as from John Stiles, he 
2 Comm. 240. should not admit it. The words are, — * The student should bear 

in mind that, during this whole process, John Stiles is supposed 
to have been last actually seised of the estate ; for, if ever it 
comes to vest in any other person as heir to John Stiles, a new 
order of succession must be observed upon the death of such 
heir ; since he, by his own seisin, now becomes an ancestor or 
stipes, and must be put in the place of John Stiles.' 

** Had we previously attended to this admonition, we should 
have found that our arguments against the appointment of 
George Stiles the father, as the stipes, were needless ; for in such 
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case a new order of succession must be observed, and the student 
is forewarned accordingly. Can we therefore, with any pro- 
priety, pursue our inquiries respecting the inference, when we are 
forbidden to admit the proposition ? 

** Upon the whole, we presume to have shewn, that of the 
foregoing reasons, the first, second, and third, are merely specu- 
lative ; the fourth is drawn from an inapplicable medium, and a 
charge which is contradicted by the express words of Plowden ; 
the fifth depends upon a distorted authority, and violent assump- 
tion ; the sixth on a misquotation ; that the seventh involves a 
contradiction between the Table and the text ; and of the eighth 
it will not be deemed intemperate to say, that it collects a point 
of doctriue from authorities by which that doctrine is opposed, 
which point is applied to a case we are directed not to allow, and 
from which an inference is drawn, though we are enjoined not to 
admit of the premises." (a) 

(a) A caieeiactlj in poiiit arose on the Midland Circuit in 1805, and was intended 
to have been argued in Westminater HaU, bat was compromised. Several eminent 
counsel were however consulted, among whom was the late Mr. Serjeant Williams ; and 
they were all of opinion that Sir W. Blackstone's doctrine was wrong.— Nolf by Mr* 
CrutM. 
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CHAP. IV. 
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SecTIO!! I. 

Go to tte hcin Thc rules laid down in the preoediag Ckapler 

'S^am descent of estates in possession did not [prerioosly to die late 



statute 3 & 4 WiIL 4. c. 106.] apply to the descent oT 
rcmaaodsr or levenaout expectant oo an estate of fie^old; be- 
cause wbere there was a preceding estate of finsehoM U ^^ 
sebin was in the possessor of that estate, and not in the 
entitled to the remainder or reversion : [neither do those mles 
now apply to descents of estates in remainder or ret eraio n 

••II* which have occurred upon deaths before the 1st day of Janoarr 

1834.] 

2. It followed from the above principle, that where a peraoo 
entitled to an estate in remainder or reversiony expectant on a 
freehold estate, died during the continuance of the particular 
estate, the remainder or reversion did not descend to his hetr; 
because he never had a seisin to render him the stock or root of 
an inheritance : but it descended to the person who was heir to 
the first purchaser of such remainder or reversion, at the time 
when it came into possession. 

Ratdiff's cue, 3. Tbus it was laid down by the Court of King's Bench, in 

^' 34 Eliz. that '' Of a reversion or remainder expectant on an 

estate for life, or in tail, there he who claims the reversion as 

heir, ought to make himself heir to him who made the gift or 

1 Inst. 14 1. lease ; if the reversion or remainder descend from him : or if a 

man purchase such reversion or remainder, he who claims as heir 
ought to make himself heir to the first purchaser." 
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4. In the case of Kellow v. Rowden it was held by all the Tit. n. 
judgee, that where an estate for life or in tail ie created, and the 
reversion in fee expectant thereon descends from the donor or 
settlor^ through sereral intermediate heirs, before it falls into 
possession ; oTery person claiming it by descent must make him* 
self heir to the donor or settlor, and take it as such ; and not 
as heir to the intermediate heirs, who need not be so much as 
ntkned in an action brought against the person so acquiring the 
possession, as heir to the donor or settlor. For the intermediate 
heirs never had such a seisin as to transmit the reversion from 
theoi^ by descent, to any person who was not heir to the donor 
or settlor. 

6. D« Smith, in consideration of his marriacce with Sarah Jenkins v. 
Madey, in 1716, settled the premises in question to the use of 2 Wiis.45. 
himself and the said Sarah, during their natural lives, and the 
life of the survivor of them ; remainder to the heirs of the body 
of the said Sarah by the aaid David ; remainder to the said 
David, his heirs and assigns for ev<er. There was issue of the 
maniage one daughter, named EliMtbeth, and no other child. 
Upon the death of the said Sarah, David Smith manied a 
second wife; and by her bad issue, Ann, the lessor of the 
plaintiff, and no other child* Elizabeth the daughter of the said 
David by Saimh his first wife, intermafvied with John Waters, 
and upon that marriage, David Smith delivered up the posset" 
ston of the premises to John Waters, but did not execute any 
conTeyanoe thereof to him. In 17S8 David Smith died, leaving 
issue only Elizabeth by his first wife, and Ann by his second 
wife ; and about twelve months after, Mcabeth died, leaving 
issue one eon, who was born after the death of David his grand- 
iadier, and died an infant, soon after tho death of his mother. 
The said David Smith had no brether, bat left a sister named 
Jane (married to one Gilbert) who was behr at law to ESreabeth 
the daughter of David Smith, by his fitat wife, and to her son ; 
and upon the deaUi of John Wators, Gilbert and his wife 
entered on the premiaes. Ann, the daughter of David Smith 
by his aaoond wife, claimed 1^ estate, as heir at law to her 
father ; and brought an ejectment against Gilbert and his wife. 
Serjeant Wiiaon reports tkft Court to have been of opinion 
that Ann had no title to the premises. But it is truly observed 
by Mr. Watkins, in his Essay on the Law <^ Descents, that ^ edit i4d. 

n. (g.) 
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the jndgmeat is evidently nustated, or wrong^ prinied ; thaX 
in a Dole of this case taken by Mr. Serieant Hevit, nOeswaids 
Lord Chancellor of Ireland the adjudication is thos gtwea, z — 
'* la this case it was clearly agreed, thai by the siUlfHMnl of 
1716, David Smith was tenant for life ; his wife waa tenant in 
tail, with the reversion in David SmiA: and thcrewpoQ this 
point was made, whether the leveision in fee descended n|iaa 
the two daaghters of David^ viz. Elizabeth by his fint wifiv 
and Ann by his second wife, in such manner as that upon the 
determination of the estate tail which descended upon Elizabeth, 
and from her upon her son, and expired by his death withont 
issue, it should go in moieties ; viz. one moiety to Ann, and the 
other to the beirs of Elizabeth ; or whether it shoold not go al 
to Ann as heir to her father, who was last actually seised of the 



reversion/' 



The judges were of opinion, *' that though the revenioQ de- 
scended upon the two daughters of David on his death, yet they 
were not actually seised of that reversion during the coatinoanoe 
of the estate tail, but the same was expectant thereon ; and as 
whoever takes by descent must take as heir to him who was hat 
actually seised, therefore Ann took the reversion wholly as heir 

Doe «• Hvttoa, to ber father. And as to this, 1 Inst. 14, 15. and KdlcNv a. 

Rep. 658. Rowden, in Carthew and Shower, were held to be anthorities in 

point.*' 



2^^^^ '* ^^^ Alvanley has observed that the preceding case was 

CooLBcm^l. stated in Wilson ; as all the reasoning shewed it must have been 
Goodtitle e. determined in favour of the lessors of the plaintiff. 

cases of descents upon deaths after the 1st day of January 1834, 
the law of iuheritance is the same with respect to estates in pos- 
session, remainder or reversion. 

7. By the first section, the act applies to estates of inherit- 
ance for life or lives or other estates transmissible to heirs, and 
to any possibility, right or title of entry or action, and any other 
interest capable of being inherited, and whether the same estatesr 
possibilities, rights, titles and interests, or any of them, shall be 
in possession, reversion, remainder or contingency.] 
A right to a re- 8. A right to an estate in remainder or reversion [ewea before 
goes to the half the above act,] went to the half blood ; for where a person 
^^^' having such a right died before the estate in remainder or rever- 
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sion fell into possession, he could not acquire such a seisin as to 
become the stock of an inheritance. Therefore his heir of the 
half bloody if he was heir to the donor or settlor of the remainder 
or reversion, became entitled to it. 

9. Thus if there were a gift to baron and feme in special tail, i Roll. Ab.e28. 
remainder to the right heirs of the baron, and they had issue, 

the feme died, the baron took another feme, and had issue and 

died, and the eldest son entered and died without issue, the 

second son of the half blood should have the remainder ; because 

the eldest son was not seised thereof in his demesne. Lord 

Coke has stated this case, and observed that the rule is, pos-^ ^ ^^^' ^^ b. 

sessio fratris de feodo simptici facit sororem esse haredem ; and 

here the eldest son was not possessed of the fee simple, but of 

the estate tail. 

10. So if land were given to J. for life, remainder to R. his * RoU- Ab. 628. 
son in tail, remainder to the right heirs of J. ; and J. died, and 

R. entered as tenant in tail, and died without issue ; T. the son 
and heir of J. of the half blood toR. should have the land by 
descent, and not the heir of R. ; because R. was never seised in 
fee in demense. 

11. So if a gift were made to a person in tail, remainder to his Idem, pi. 8. 
right heirs, and after the donee died, having issue a son by one 

venter, and a son by another venter, and the eldest son entered 
and died without issue, his brother of the half blood should 
inherit the remainder by descent, because the elder brother was 
never seised thereof in demesne. 

12. So if the eldest son were seised in tail, with a remainder Idem, pi. 9. 
or reversion by descent to him, from his father in fee, and died 
without issue; his brother of the half blood should have 

the remainder or reversion by descent, because his brother was 
never seised thereof in demesne. 

13. Lord Coke says, if a father make a lease for life, or a gift 1 Inst 15 a. 
in tail, and dies, and the eldest son dies in the lifetime of the 

tenant for life, or tenant in tail ; the younger son of the half 
blood shall inherit the reversion ; because the tenant for life or 
tenant in tail was seised of the freehold, and the eldest son had 
nothing but the reversion expectant upon that freehold; there- 
fore the younger son shall inherit the land, as heir to his father, 
who was last seised of the freehold. 

14. Lord Coke has also observed^ that although a rent had idem, & n. 6. 
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danfrfater of a aeeond mairiage; and upon the doath of 
Ae fint dasgfafter withont iaaae, the qQertion was whether her 
of the half blood waa entitled to the reTcrnon in fiw. 



Doe r. iKtum^ Lord Haidwicke held, that as the lefernon which deicended on 
643. the eldest sister waa never clothed with postession, it would de- 
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to the sister of the half fahKML 
18. Where the person entitled to a temainder or reyeraioQ 
ezeicised an act of ownership over it, by granting^ it for life, or in 
tsil ; this was deemed equivalent to an actoal seisin of an estate, 
which was capable of being reduced into possession by entry ; 
and would make the person exercising it a new stock or root of 
inheritance. Far an eotry being impossible, the alieoatioQ of 
the remainder or reversion for a certain time was allowed to be 
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8uffieieDt to change the descent ; because such alienation being 
formerly always attended with attornment was deemed equal in 
point of notoriety to an entry on a descent. [But now in all 
descents occurring on deaths after the 1st day of January^ 1834, 
the heirship is traced from the person last entitled, or who had 
h right to the estate, whether he did or did not obtain possession, ^ ^^ ^^ii|- ^* 
or the receipt of the rents and profits ; and whether the estate is 
in possession, remainder, I'e version, or in contingency. 

19. In reference to acts of ownership by the person entitled to . 

a remainder or reversion,] Lord Coke, after stating the case of a i Tost. 15 a. 

son's endowing his father's widow, says — ** But if the eldest son ^* 

had made a lease for life, and the lessee had endowed the wife 

of his father, and tenant in dower had died, the daughter should 

have had the reversion, because the reversion was changed and 

altered by the lease for life ; and the reversion is now expectant 

on a new estate for life." In another place he says — '^ for many id* i^i b. 

times the change of the freehold makes an alteration or change 

of the reversion." This doctrine has been confirmed by Lord 

Hardwicke in the following case. 

20. A. being tenant for life, remainder to trustees to preserve Stnngerv.Nevr 
contingent remainders, remainder to his first and other sons in 

tail male, remainder to the heirs of bis own body, remainder 
to the right heirs of his father, had a sister of the half blood, 
and also a sister of the whole blood. A. conveyed the estate to 
B. by lease and release, in trust for payment of debts, and levied 
a fine thereof. 

Lord Hardwicke said, the question was whether A. had made 
any alteration as to the descent of the reversion in fee. If he 
had not, it would descend to the sister of the half blood, who 
was the elder daughter, and equally heir to the father with the 
other daughter. But if he had altered it, and given it to him- 
sdf, it would desceitd to the sister of the whole blood, who 
claimed as heir to her brother, who was last actually seised, and 
who would be entitled under that known rule of law, that pos^ 
sessio fratris de feodo smpUcifacit sorarem esse haredem. But 
then it was certain that must be an actual possessicm ; so that it 
was argued in this case that this being an estate for life in A. 
with a remainder in tail, and a reversion in fee expectant ; this 
was not such a possession as would entitle the younger daughter 
to take under a possessiofmtrisi 
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What wai insisted upon on the other hand, in order to 
altered the couree of descent, and giren it to the 
of the father, was, that A. had made a lease and 
thereby conveyed the estate to B., in trust for the payaaeBt of 
debts, &C. and levied a fine thereof; bat had not nsSkred m re- 
covery. And the question was, whether this fine had chaoged 
the reversion in fee, and thereby altered the descent. 

He was of opinion that it did alter the reversion ; and there- 
Ante* s. 17, fore the estate would go to the right heirs of A. ; and fmuided 

his opinion on the two passages stated in a former sectioQ frosi 
Coke on Littleton, 15 a, and 191 &. ; from which it appeared, 
that in consequence of such change in the reversion, it shoald 
descend to the heir of the son ; and therefore entitle the 
younger sister of the whole blood to claim as heir to him by a 
fOM9€9no fratri$. The conveyance was by lease and release to R, 
to pay debts, 8cc ; and surely this was a great alteration, ftr 
this ampunted to a grant of his estate for life. It likewise 
passed the reversion in fee ; for as he was right heir of his father, 
he had a reversion to grant, though it would descend to the right 
heirs of the father, without any such alteration ; and though the 
estate was subject to redemption on payment of the debts, &e. 
yet it would follow the heirs of 'the son, because the son had 
changed it, and made it his own by a plain alteration. 

He then said he should consider what would be the e£fect of 
Vid« Tit. 35. the fine, supposing the lease and release out of the case. That 

fine would certainly have barred the remainder in tail to him- 
self, for he was seised for life, with remainder to the heirs of 
his own body ; so that the fine barred the estate, and would 
have amounted to a grant of the reversion in fee, if to a stranger. 
Now this reversion in fee, instead of being expectant on the es- 
tate tail, as it originally was, did now depend on an estate in 
contingency. Therefore on this case, whether the reversion 
being thus changed, should alter the descent of it, so as to go to 
the heirs of the son, he was clearly of opinion that it was 
literally within what was laid down in Co. Lit. 191 6. that if 
the elder brother change the freehold, it shall alter the reversion 
likewise, and shall cause a possessio fraJtrU. In this case 
both the conveyances changed the reversion, and therefore 
the estate descend)^ to the heir of the whole blood, to the 
brother. 
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CHAP. V. 
Descent by Statute and Custom. 



Sect. 1. DtseeiU t^Bttaits Tml. 

6. Go to ike Hcif BlMd. 

7. Ko CompHon qf Blood. 

10. Cmtomary Deoeento. 

11. GmeUand. 

16. Borough EnglM. 



Sect. 20. Cusiomary Deocents not td' 
tered 6y lAmiiation. 
21. CopyMd Dtteentg. 
27. The Hay Blood exdmdtd. 
S2. Construed otrictUf, 



Section I. 

Besides the descent of lands in fee simple, there are two other Descent of es< 
modes of descent, of which it will be proper to give an ac- 
count, (a) The first of these is the descent of estates tail, which 
is regulated by the statute De Donis CondUionalUms; and is 
therefore called descent by statute. 

2. The descent of an estate tail resembles that of Kfeudum 
novum ; for the person to whom an estate tail is originally given 
or limited is the first purchaser of it ; and none but those who 
are lineally descended from him can derive a title to it by 
descent, (b) 

3. In some cases the descent of an estate tail is not only con- Tit 35. c. 9. 
fined to the lineal descendants of the first purchaser, or donee ; 

but is restrained to those of the male sex, as in the case of 
estates in tail male; or to those who are born of a particular Tit.2.ci. 
woman, as in the case of estates in tail male special. But in all 
cases of intail the right of primogeniture takes place ; and where 
females are not excluded^ they all take in coparcenary, in the 
same manner as in the case of a descent in fee simple. 

4. The descent of an estate tail may be defeated by the subse- i iMt. 46 a. 

7 Rep. 8 b. 

(a) The descent of dignities has been already discussed in Title XXVI. ; and the 
descent of estates held by prescription will be noticed in Title XXXI. 

(6) The descent of an estate limited to the heirs of the body of A. will be stated in 
Titk XXXII. c. 22.— Nolf to former 0diti(m. 
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quent birth of a nearer heir in tail. Thus, if a tenant in tail 
general dies, leaving a daughter, and after his wife is delivered 
of a son, such son may enter upon his sister. 

5. The maxim that seisinaJacU stipitem does not take place in 
the descent of estates tail : it being only necessary, in deriving a 
title to an estate of this kind by descent, to deduce the pedigree 
from the first purchaser, and to shew that the claimant is heir 
to him ; for the issue in tail claim performam doni; that ia, they 
are as much within the view and intention of the donor, and as 
personally and precisely described in the gift, as any of th^ 
ancestors. This doctrine will be more fully considered when we 
come to explain the effect of a fine in barring the collateral heirs 
of a tenant in tail. 

6. The exclusion of the half blood does not take place in the 
descent of estates tail ; because the descent from the first pur- 
chaser, or original donee of the estate, must be strictly proved ; 
and when the lineage is thus made out, there is no need of this 
auxiliary evidence. Lord Coke says, the issue in tail is erer of 
the whole blood to the donee. And in a modem case Lord Ken- 
yon observed, that in the case of estates tail, the half blood 
coming within the description of. the entail, may inherit as effec- 
tually as the whole : there the rule of posaesshfratris does not 
apply. 

7. Although estates taU are made forfeitable by attainder for 
treason, yet it was laid down by the Court of Exchequer in 
Dowtie's case, reported by Lord Coke,—'' That neither the act 
nor the attainder makes any corrupti(Hi of blood, as to the de- 
scent of land in tail ; for Popham, Attorney-Oeneral, said, that 
so it was agreed in the case of Lord Lumley, that where there 
was grandfather, father and son, and the grandfather was tenant 
in tail, and the father was attainted of high treason, and died in 
the life of the grandfather, and afterwards the grandfather died, 
that the land should descend to the son, notwithstanding the 
attainder of the father ; which case was affirmed for good law 
by the whole Court. For the father had not the land, neither 
in possession nor in use, in which two cases the act of 26 Hen. 
8* gave the forfeiture only ; and his attainder is not any corrup- 
tion of blood for the land intailed." 

8. The same point was determined by the Court of Exchequer 
Chamber, in a case reported in Croke, Eliz. 28. ; and was ad- 
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mitted to be good law in 8 Jac. 1. by thfe two chief justices, the P*^y'*^*^ 
chief baron, and the court of wards. 

9. The late Mr. Yorke, in his Tract on the Law of Forfeiture, Pa. 82, 4th ed. 
after stating Lumley's case, proceeds in these words : — '^ The 

reason is obvious, because the issue in tail claims performam 
dani, that is, he is as much within the view and intention of the 
gift or settlement, and as personally and precisely described in 
it, as his ancestor ; but this is not all ; the forfeiture of estates 
tail came in by the construction of the statute of the 28 Hen. 8. 
The judges resolved that the general words of those statutes 
comprehended these estates. But then such laws being of a 
penal kind, though they are to be construed so as to attain their 
full effect, yet they are to be construed strictly ; and however they 
might extend to make estates tail liable to forfeiture where they 
are actually in the offender's possession, and consequently in his 
power to alienate ; they could by no rule of construction be ex- 
tended to brincr consequential disabilities on the heir, where the Airlieccue, 

. . Tit. 26. c. 2. 

estates have not been in the offender's possession." 

10. There are some other modes of descent, which are derived Customary Ue- 
from the peculiar customs of particular places, and which differ 

in many respects from descents by common law : of these, the 
principal are, the descent of lands held in gavelkind, in borough 
English, and by copy of court roll, (a) 

11. The descent of lands held in gavelkind, in the rie^ht line. Gavelkind. 

„ . A ' A c ^* c Lit.8».210.266. 

IS among all the sons, as coparceners; and m default of sons, Rob.Gav.90. 
among all the daughters, in the same manner: but though 
females, claiming in their own right, are postponed to males, yet 
they may inherit together with males by representation ; for the 
right of representation takes place in customary descents, as well 
as in descents at common law. If, therefore, a man has three 
sons, and purchases lands held in gavelkind, and one of the sons 
dies in the lifetime of his father, leaving a daughter, she will 
inherit the part of her father : yet she is not within the words of 
the custom, inter hieredes masculos partibilis ; for she is no 
male, but the daughter of a male, coming in his stead by repre- 
sentation. 

(a) [The alterations made in the law of descents by the recent statate, 3 & 4 Will. 4» 
c. 106. apply to lands of gavellund, borough English* copyhold, and any other tenure, 
s. 1., and which have been noticed in the preceding chapters of the title Descent, and to 
which the reader is referred.] 

CO 2 
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llDM.iooa. 12. The partible qDality of lands held in eaTellund ig not 

confined to the right hne, but is the same in the coUatenl one. 
For it has been resolved, that where one brother dies without 
issue, all the other brothers shall inherit from him; and ia 
default of brothers, their respectiTe issue shall take^ jure ftpte- 
wiUationU. But where the nephews succeed with an unde, the 
descent isper itirpeSf and not in capita : and so, from the nAtoic 
of the thing, it must be, where the sons of seTeral brotben 
succeed, no uncle sunriving ; for though in equal degree, tliey 
stand in the place of their respective fathers. 

D*'(^ m'b ^^' Although an estate tail is a kind of inheritance introduced 

Rob. Gav. 94. by the statute De Dotds Canditionalibus, yet this partible qualitj 

extends to it ; for if a person dies seised in tail of lands heU 
in gavelkind, all his sons shall inherit together, as hein of 
his body. 

^^- ^^- 14. Descendible freeholds are also partiUe, where the lands 

are held in gavelkind : as if a lease be made of lands of this 

Tit 3. c.l. l^iod to a man and his heirs, during the life of A., and the lessee 

dies, living A., the lands shall descend to all his sons as spedsl 
occupants. 

Rob.GaT. 99. 16. The exclusion of the half blood takes place in lands held 

in gavelkind, [in descents occurring on deaths before the 1st day 
of January 1834 ; but in descents falling after that time, the kt 
which excludes the half blood is now altered by the late sUtnte 
3 & 4 Will. 4. c. 106. s. 9. which applies to lands of eferj 
tenure, s. 1.] 

Borougb £iig- 16. With respect to lands held in borough English, Littleton 

7 Via. Ab. 560. says, s. 165., some boroughs have a custom, that if a man hss 

issue many sons, and dies, the youngest shall inherit all the 
tenements which were his father's within the same borough, by 
force of the custom. 

1 Inst. 110 b. 17. Xhis custom extends to estates tail, and also to descendi- 

ble freeholds. Thus Lord Coke says, — '* If lands, of the 
nature of borough English be letten to a man and his heiiiy 
during the life of J. S., and the lessee dieth, the youngest soo 
shall enjoy it" 

Clemenu v. ig, xhe right of representation takes place in the descent of 

infra, 1.25.' lands held in borough English : therefore, if the youngest eon 

dies in the lifetime of his father, leaving a daughter, she will 
inherit the lands. 
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19. The cuBtom of boroagh English is howev* 
lineal descents, and does not extend to collateral 
where lands held in borough English descended I 
son, and he died without issue, it was resolved tbei> «. ^ 

go to the younger brother ; for the custom did not take place in 

the descent between brothers, but the eldest brother inherited. 

Lord Coke has however said, that by some customs the youngest i lost. iiob. 

brother shall inherit : but this extension of borough English to 

the collateral line must be specially pleaded. 

20. These customary descents in gavelkind and borough Curtomary de- 
English cannot be altered by any limitation of the parties: Mlbylimiutioa. 
therefore, where A. seised in fee of lands held in borough 5. ca. 70. 
English, made a feoffment to the use of himself and the heirs ^^^^^ ^^^ **• 
male of his body, according to the course of the common law, 

the words " according to the course of the common law ** were 
held void ; for customs which go with the land, as this one, and 
gavelkind, and fix and order the descent of inheritances, can 
only be altered by parliament. 

21. Estates held by copy of court roll are in general descen- Copyhold de- 
dible in the same manner as estates held in socage ; though in 1^10. c. 3. 
some manors a different mode of descent is established by 

custom : but the ceremonies of the feudal law upon descents 
are still followed : for when a copyholder dies, his death must 
be presented by the homage, at the next court, and pro- 
clamation made for the heir to claim, who must come in 
within a limited time, and be admitted ; else he will forfeit the Id. c. 6. 
estate. 

22. Lord Coke says, the heir is tenant by copy immediately Cop. s.4i. 
on the death of his ancestor ; not to all intents and purposes, 

for peradventure he cannot be sworn of the homage before 

admittance, neither can he maintain a plaint in the lord's court 

before, because till then he is not complete tenant to the lord, no 

farther forth than the lord pleaseth to allow him for his tenant : 

so that to all intents and purposes the heir, till admittance, is not 

complete tenant ; yet to most intents, especially as to strangers, 

the law takes notice of him, as of a perfect tenant of the land, 4 R«p. 23 b. 

instantly upon the death of his ancestor; for he may enter into 

the land before admittance, take the profits, punish any trespass 

done upon the ground, surrender into the hands of the lord, to 

whose U9e he pleaseth, satifyiog the lord his fine, due upon the 

\ 
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descent; and by estoppel he may prejudice himself of hb 
inheritance. 

23. The heir of a copyholder is not however compellable 
to accept the inheritance. But if he does not come in and 
accept, the lord may seise the copyhold to his own use. 

24. The right of representation takes place in the deaceot of 
copyholds ; for whenever the custom gives any person the hei^ 
ship, the law will give all necessary rights and incidents. 

25. J. S. having issue five sons, the youngest died in tbe life- 
time of his father, leaving issue a daughter. Afterwards J. S. 

IP. Wms. 63. purchased the lands in question, which we|[e copyhold. The 
jury found, that by the custom these lands were descendible te 
the youngest son and his heirs. The father died ; and the ques- 
tion was, whether the lands descended to the dau^ter of the 
youngest son, or to the eldest son. 

Lord Holt — '' We are all of opinion that the daughter ought 
to have the lands jure representatioms. Wherever this clutom 
hath obtained, the youngest son is thereby placed in the room of 
the eldest son, who inherits by the common law ; and there is no 
other difference in the course of descent, but that the ciutom 
prefers the youngest son, and the common law the eldest aoa; 
and therefore as at the common law the issue of the eldest sod, 
female as well as male, do inherit jure representaiiomSf before the 
other brothers, so, by the same reason^ where this custom has 
transferred the right of descent from the eldest son to the 
youngest, it shall also carry it to the daughter of the youngest 
son, by Uke representation ; and there is no reason to make any 
difierence between a descent by this custom* and at commoD 
law ; though Lord Coke is of a different opinion." 

26. Where a copyhold estate has been derived from the 
mother's side, it will go to the heirs on the part of the mother; 
unless the copyholder departs with it, and acquires a new estate 
by purchase. And it has been resolved, that a surrender and re- 
surrender of a copyhold, as also a recovery suffered in the lord's 
court, will alter the descent 

27. The rule respecting the exclusion of the half blood takes 
place in copyholds, [in descents occurring upon deaths previously 
to the 1st day of January 1834, but not since.] And the estate 

Co. Cop. 1. 41. which the heir might acquire by entry, before admittaDce, was 
GUb.^Ten.*i58. Sufficient to establish a possessio fratrU. Thus if a copyholder 
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in fee has issue a son and a daughter by one venter, and a soik 
by another venter, and dies, the son by the first venter enters 
into the land, but dies before admittance, the daughter shall 
inherit as heir to her brother ; not the son by the second venter, 
as heir to his father. 

28. A man, tenant in fee of a copyhold, had issue two daugh- ^^'^* '. 
ters by different venters, and died seised thereof. The daughters pi. 69*. 
entered, and took the profits for several years, without any 
admittance. The eldest daughter died without issue ; after- 
wards the youngest daughter was admitted to the whole, as sole 

heir to her father. The question was, whether the next heir of 
the whole blood to the eldest daughter should have the moiety. 
By the opinion of Walsh and Dyer, justices, the possession afore- 
said, without admittance, was sufficient in law to make the col- 
lateral heir inheritable ; and it was ordered by the Lord Keeper 
accordingly. 

29. A copyholder had issue a daughter by one venter, and a ld.^2a. 
son by another, and died, the son within age. The lord of the 
manor committed the custody of the land during the nonage, to 

the mother of the son, who entered ; afterwards the son within 
age died, without any admittance of him as heir. The daugh- 
ter, who was his sister by the half blood, prayed to be admitted: 
but by the opinion of Catlyn and Dyer, to whom the question 
was referred, she should not be admitted ; because the posses- 
sion of the mother as guardian, gave actual possession to the Co. Cop. s. 41. 
son. 

30. In a modem case, the entry of a widow, as guardian to Forder v.Wade, 

' o 4'Bfn.r' C 521 

her son, was held to have the effect of obtaining a possession for 
the son, sufficient to exclude the half blood. 

31. It is said by Lord Chief Baron Gilbert, that where a co» Ten. 158. 
pyholder by licence made a lease for years, the lessee entered, 

and the lessor died, having issue a son and a daughter by one 
venter, and a son by anotlier ; then the eldest son died. It was 
adjudged that the daughter of the whole blood should inherit, 
because the possession of the lessee for years was the possession 
of the elder brother, who might have possession before admit- 
tance ; fbr in that case he was not admitted ; and if it was rea- 
sonable in such a case at common law, to keep the inheritance 
out of the half blood, so it was in copyholds. 

32. Where the customary descent is different from that by Construed 

^ ^ strictly. 
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the oommon law, it is constnied stiictly ; for the law does do! 
take notice of any special castoms of this kind, except gafdkiod 
and boroDgh English, unless they are expressly pleaded, and 
then the courts will not carry them farther than the words of the 
custom. 
^^•. 33. By the custom of a manor, the copyhold lands of efcry 



2 K«b. 15S. tenant dying seisedy were descendible to the youngest sod. A ssr- 
1025. * render was made to the use of B. and his heirs, who died faefae 

admittance. If B« had been admitted, it was agreed thatsfterlui 
Bridg. R. 18. death the youngest son should hare inherited ; but dying beibn 

admittance, the question was between the eldest and yosngat 

son of B. who should have the lands. Adjudged, that the eldcit 

scm should in this case inherit, because of the straitness of tiM 

custom ; there never having been any seisin in the ancestor. 

R«P% ** 34. If a custom be alleged that the eldest daughter shall soldy 

Godb.166. inherit, the eldest sister shall not inherit by force of that coi> 

1 Ron.* Ab. toi^ ^^ if ^^ custom be that the ddest daughter and the dd- 

624. pi. 2. ^^ sister shall inherit, the eldest aunt shall not inherit So if 

the custom be that the youngest son shall inherit, the yosnger 
brother shall not inherit. 
^I^J^' 36. George Reve, copyholder in fee of lands bang paitd of 

Cro. Car. 410. the manor of Hoo, where the custom was, that the land vtBof 

the nature of borough English, descendible to the youngest 80d» 
had issue three sons, William, George, and Charles, and 90- 
rendered his copyhold to the use of himself and Ann his whp 
and his heirs, to which they were admitted accordingly. Afie^ 
wards Greorge the father died, seised of the reversion, which de- 
scended to the said Charles his youngest son, who died withoit 
issue. The question was, whether the eldest or second aoo 
should inherit from Charles. It was resolved that George the 
second son could not have it as brother and har to Charles liy 
the custom, for the custom could extend to the youngest sob 
only, and not amongst the brothers, where no such custom wsi 
found : and without a special custom found, that it should de- 
scend to the youngest brother, the law would not admit it ; be- 
cause customs ought always to be taken strictly. 
?Tm'R^^ 36. Joseph Stanley being seised of a copyhold estate, died is- 

testate, and without issue ; leaving one niece, Ann Wragg, .sad 
the representatives of two other nieces, who died befiore him ; 
Ann Goodwin, only child of Mary his second niece, and Joseph 
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Spray; the eldest son of Elizabeth, his eldest niece ; who were 
the daughters of Thomas Stanley, who was the elder brother of 
Joseph. 

A parchment writing was produced upon the trial by the stew- 
ard; as the customary of the manor, which was admitted as evi- 
dence, it being an ancient writing without data» found among 
the court-rolls, and delirered down from steward to steward, and 
stated to be er ataemu cmHtutn tenerUium: in which were the fdr 
owing articles respecting descents c — Si aliquis tenens htgm ma* 
nerU obieritfJUius mus prtmogeniiuM et legitimi procreaiu$ habeai 
hereditamenia; et si contingat alicui quod turn habeatjiliym, fUa 
ma antenata habeat /uereditatem ntam absque partitioned It ap- 
peared from the court books that there were sereral entries 
where the eldest daughter, and others where the eldest sister, had 
been admitted as heir ; but it did not appear that the eldest 
niece had ever been admitted as heir. 

The question was, whether Joseph Spray the defendant, who 
was in possession as the representative of the eldest niece, should 
inherit ; or whether the copyhold should descend according to 
the rules of the common law, and be divided among them. 

The Court said, that as there was no proof in the courtrroUs 
of the course of succession in the collateral line, further than the 
case of a sister, it followed that this copyhold did not go to the 
yonngest niece. 

Another argument arose from the particular penning of the 
custom, which said, — Si aliquis temeni hujus nutnerH obierii* Now 
Thomas Stanley, the grandfather of Joseph Spray, the defendant, 
never was a tenens manerii; therefore the custom, as to the 
course of descent, never attached upon him. 

37. In ejectment to recover certain customary lands, the lessor Roe v. Parker, 
of the plaintiff claimed under a custom of the manor, for th^ 
youngest kinsman or kinswoman to inherit, in defanlt of bro^ 
thers and sisters of the person last seised. The plaintiff offered 
in evidence an entry in the court-rolls of the manor, stating 
what the custom was: the defendant's counsel objected that 
such evidence of the custom ought not to be received, antil in- 
stances had been proved of such a mode of descent having taken 
place. 

The jury found a verdict for the plaintiff. Upon a motion for 
a new trial, on the ground that the evidence of the presentment of 
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such a castom on the courtHrolls, by the homage^ was not of itsdf 
sufficient to establish the custom, inasmuch as no instance 
produced of its being put in use ; which, it was contended, 

Aate, 1. 36. the true principle on which the determination of Denn v. Spray 

was founded. 

Lord Kenyon,— '' I admit that the custom of one manar can- 
not be extended by analogy to another ; but the mode of descent, 
under which a party claims must be established by proof; — and 
the question here is, whether or not there were any evidence of 
the custom upon which the plaintiff's claim was founded ? The 

Doe V. Saiioa, custom is clearly defined in the paper writing, produced from die 

court-rolls ; and without referring to the strict rules of law, let 
us consider the authenticity of this document on principles of 
plain common sense. Near a century and a half ago, the ho- 
mage (the tenants holding under the lord of the manor,) being 
convened together eo nomine as the homage not for the parpose 
of extending their claims, either against the lord or stnuigers; 
but in order to ascertain those rights which were their own, in 
common with the rest of the tenants^ and being possessed of all 
that information which either tradition or their own personal ob- 
servations could furnish, proceeded to describe the several cus- 
toms which regulated the descent of the different species of 
tenure within this manor. Now, can it be supposed that these 
persons, acting under the sanction of an oath, could for no other 
purpose whatever, give a false representation of these customs! 
Or is it not more probable that their account was the true one ? 
Common sense and common observation would induce ns to be- 
lieve the latter. 

''The argument against the verdict seems to admit, that this 
document was a degree of evidence when it was produced to the 
jury ; and, if it were admissible in evidence, it not being op- 
posed by -any other species of evidence, and the jury having 
given credit to it, it puts an end to the question. And that this 
was admissible cannot be doubted : for tradition and the received 
opinion are the evidence of the lex lod. 

** A. distinction indeed prevails between a prescription, as 
applied to a particular tenement, and a custom affecting the 
whole district ; and the latter has gone so far, that the custom 
of one manor has been given in evidence to shew the custom of 
another, when they are both governed by the border law. Now^ 
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here was full proof of a tradition respecting the custom of de- 
scent in this manor ; it was the solemn opinion of twenty-four 
homagers, who are the constitutional judges of that court, de- 
livered on an occasion when they were discussing the interests 
of all the tenants of the manor. I cannot distinguish this from 
the instance of a terrier, which is certainly evidence. The case 
of Denn V. Spray is distinguishable from the present Every Ante, s. 36. 
thing, that was said by the Court in giving judgment, must be 
understood secundum subjectam materiem. That case first de- 
cided that such an instrument as the present is admissible ; and 
then that part of it, which said that lands were not partible, 
either between males or females, in general terms, was to be 
explained by the custom, as it had existed in point of fact, which 
tlid not extend to nieces. And if that decision go farther, and 
determine that such a document is not admissible in evidence, 
unless instances in fact be previously proved to warrant the pro- 
duction of it, I must beg leave to dissent from it. In this case, 
supposing the defendant had demurred to this evidence, I think 
the Court must have drawn the same conclusion from it, which 
the jury have drawn; and therefore, on the law of the case^ 
I think that the rule for a new trial should be discharged." 
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Section L 



Of the two modes of acquiring a title to real property, the fint, 
namely, descent, has been treated of in the preceding Titk. 
We now therefore come to the second, that is, purchase, whidi 
is thus defined by Littleton, s. 12 : — " Purchase is called the 
possession of lands or tenements that a man hath by his deed or 
agreement, unto which possession he cometh, not by title of 
descent from any of his ancestors or cousins, but by his own 
deed. 

2. Lord Coke in his comment on this section, observes that a 
purchase is always intended by title, and most properly by some 
kind of conveyance, either for money, or for some other consider* 
ation, or freely of gift ; for that is, in law, also a purchase. And 
accordingly the makers of the statute 1 Hen. 5. c 3. speak of 
those who have lands or tenements by purchase, or descent of 
inheritance. 

3. The feudal writers call purchase conquestus or conquisiiio, 
both denoting any means of acquiring an estate out of the com- 
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mon course of inheritance. The Norman jurista styled the first 
purchaser, or person who first acquired the estate, the con^ 
quereur; and Glanville uses the word questus to denote the pro- Lib. 7. c. i. 
perty which a person has acquired by his own act, and not by 
descent. 

4. The difference between the acquisition of an estate by 
descent and by purchase consists principally in two points. • 
I. That by purchase the estate acquires a new inheritable qualityi 
and is descendible to the owner's blood in general, as a feud of 
indefinite antiquity. 2. That an estate taken by purchase will 
not make the person who acquires it answerable for the acts of 
his ancestors, as an estate by descent will. 

6. Sir W. Blackstone has enumerated the following modes of 
acquiring an estate, — by purchase, escheat, occupancy, pre- 
scription, forfeiture, and alienation. Of these we shall only 
treat of escheat, prescription, and alienation ; occupancy having 
been already noticed in Title III. c. 1., and forfeiture being 
noticed in that and several other Titles. 

6. It has been stated that, by the feudal law» when the Eecbeat. 
tenant died without heirs, the lord became entitled to the feud. ^^^' ' 
This law, which was introduced here by the Normans, is founded 

on the principle that the blood of the person last seised in fee 
simple is by some means or other utterly extinct and gone ; and 
since none can inherit his estate but such as are of his blood 
and consanguinity, it follows as a regular consequence that the ^ ^^ ^• 
inheritance itself must fail ; the land must become what the 115. 
feudal writers call feodum apertum, and result back to the lord ^P^ *- 
of the fee» from whom or from whose ancestor it was originally 12 Eml 96. 
derived. 

7. This mode of acquiring an estate is called an escheat, ilmtisa. 
which Lord Coke says is a word of art, derived from the French 

word eschieTf quod est accidere ; for an escheat is a casual profit* 
quod accidU domino ex eventu et ex insperaio, which happens to 
the lord by chance, and unlocked for. An escheat is therefore, 
in fact, a species of reversion, and is so called and treated by 
Bracton. When a power of alienation was introduced, the 23 a. 
change of the tenant changed the chance of the escheat, but 
did not destroy it ; and when a general liberty of alienation was 
allowed, without the consent of the lord, this right became a 
sort of caducary succession, the lord taking as uUimus hare$* 
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N.B. 143. 8. Fitzbetfcert says, a writ of e8clical(«) fies where m tenant in 

fee simple of any lands or teoementBy which hehoUs of anoUwr, 
dies seised witboot any heir general or special, the lord aha! 
have a writ of escheat against him who is tenant of the laiida» 
after the death of his tenant, and shall recover the land ; becaoae 
he shaU hare the same in lien of his serrices. 

9. Mr. Hargrave has justly obserred that an escheat, in ap- 
pearaaoe, participates in the nature both of a purchase^ and of a 
descent. Of the former, becaoae some act of the lord is reqnisife 
to perfect his title ; and the actual possession of the land cannot 
be gained till he enters, or brings his writ of escheat Of the 
latter because it follows the nature of a seignory, and is inherit- 
able by the same person. 

10. An escheat may happen in two ways. 1. Per defectmm 
nmguuni, that is, for default of heirs ; 2. per deUciwnm tememiUf 
that is, for crime. Escheats arising from de&ult of heirs, 
whereby the descent is at an end, can only be in the three follow- 
ing cases : 1. Where the tenant dies without any relations on 
the part of any of his ancestors. 2. Where he dies without any 
relations on the part of those ancestors from whom the estate 
descended. And 3. Where he dies without any relations of the 
whole blood, [in cases of descents occurring upon deaths befoie 
the 1st day of January, 1834.] For in all those cases there is 
no one capable of inheriting from him. 

[But by the recent statute 3 & 4 Will 4. c. 106. s. 9. the half 
blood are admitted to the inheritance in cases of descents hap- 
pening after the above period ; so that escheat cannot happen on 
failure of the whole blood, where there are relations of the half 
blood capable of inheriting under the provisions of the above 
statute.] 

11. Escheats propter delictum tenentis arise in conseqaence cf 
a person's being attainted of treason or felony ; by which he be- 
comes incapable of inheriting from any of his relations, or of 
transmitting any thing by heirship. So that if any one dies 

seised in fee of lands, whose heir at law is attainted, the lands 

.... • 

See gut. 3 & 4 escheat : and where a person attainted dies seised in fee of lands, 

^lo' ^Sop^^* ^^ ^® cannot have an heir, they will also escheat, unless forfeited ; 
Tit. 29. C.2. where that happens, they are interrupted in their passage by the 



For oomiption 
of blood. 



1 iDft 13 a. 



36. 



(a) [Writs of eacheat abolished after 1st Jnne» 1835, by stat. 3 &c 4 WiU. 4. e. 27. 
ss. 36, 37. See alio s. 38.] 
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Crown^ in the case of treason for ever, in that of felony^ for a 
year and a day ; after which they escheat to the lord of whom 
they are held. [But by the statute 54 Geo. 3. c. 145. it is enacted 
that no attainder for felony except for high treason^ petit treason^ 
and murder, or for abetting the same shall disinherit any heir, 
nor prejudice the right or title of any person other than that of 
the offender during his own life.] 

12. There is one case in which lands are not liable to escheat ; 
for if an estate held of J. S. be given to a dean and chapter, or to 
a mayor and commonalty, and to their successors, and such cor* 
poration is dissolved, the land shall not escheat to the lord, but 
shall revert to the donor. Lord Coke says, the reason of this 
diversity is, that in the case of a body politic, the fee simple is 
vested in them in their political capacity ; therefore, the law an* 
nexes a condition to every such gift, that if such body politic be 
dissolved, the donor shall re-enter, for that the cause of the gift 
faileth. But no such condition is annexed to an estate in fee 
simple, vested in any man in his natural capacity ; except in 
cases where the donor reserves a tenure, and then the law implies 
a condition by way of escheat. 

13. It is however laid down in 37 Eliz. that where land, rent, Southwell v. 
&c. is granted to a corporation and their successors, if the cor- Ab. 65. Poph! 
poration grants them over, and is dissolved, they shall not revert ^^* ^^^' ^^^* 
to the grantor. 

14« As the lord's right to an escheat arises solely from the No escheat 
want of a tenant to do the services ; it follows, that whenever ^^t. 
there is a tenant, the lord cannot claim the lands by escheat 
Thus Littleton says, s. 390, if there be lord and tenant, and the <3ilb. Ten. 35. 
tenant be disseised, and the disseisor alien to another in fee, and 
the alienee die without issue, and the lord enters, as in his ear 
cheat; the disseisee may enter upon the lord, because the lord 
does not come to the land but by escheat 

Mr. Butler has observed on this passage, that when the lord Host. 240a. n. 
comes to the land by escheat, the law only casts the freehold on 
him for want of a tenant. The disseisee, notwithstanding the 
disseisin, continues the rightful tenant ; and as by his entry he 
fills the possession, the lord's title, which was good only while a 
tenant was wanting, must necessarily be at an end. 

15. Fitzherbert says, if the tenant be disseised, and afterwards N. B. 144. 
die without heir, it seemeth the lord shall have a writ of escheat. 



n. h. 144. 



beeune the tcnml died in Uic hooHige. Laed Coke ifaKnei, 
that if UiedieMiflor dice eewd* end the diMbee dies widMt 
bar, and tficrwaids tbe laid eoeepts vent fi«n tiLt hat cr feofe 
efthe diadeor, this than bar bim of biscaebeat; beeuKtlMj 
aie in bj title. For if tbe i<M«fi«n"' bad made a feoffinot m 
fee, or died aeiaed, and after tbe diieeiaee died witboat hdr, 
there wooU be no escheat ; becaase the hvd bad a tamft m 
by title. 

16. It is, bowerer, laid down by Fitzberberty that where t mi 
bad a title to a writ of escheat, if be accepted homage of tk te- 
nant, he sboold not have the writ against him, became beU 
accepted him as his tenant. So if he aocepted fealty of ha. 
Bat receipt of rent would not bar a writ of escheat 
Asy thm ttUn 17. It foUows from the principles stated in s. 14, thstanj ao- 
mOmL tnal alienation by the tenant will bar the lord of his etdmL 

Bat a mere contract for the sale of lands will not bar tlie M; 
as will be shewn hereafter. 
4B«p.ma. 18. If an infant makes a feo£Pment in person, and dies witboit 

Tit. 32. c4. heir, the land shaU not escheat ; otherwise, if it was madebj 

letter of attorney. For the lord by escheat being only t |iDfy 
in law, cannot take advantage of infancy ; becaase he is i 
stranger to the infant It is the same of an idiot or lanatic. 

1 Int. 236 lu 19. A deyise, though it only takes eflPect at the mooieDt oftke 

testator's death, will prevent an escheat And, in a note of Lcri 
Nottingham's to the first Institute, it is said, that where a 
woman, seised of lands in London, devised them to be sold bf 
her executors, and died without an heir, the devise prevented the 
escheat, which the King pretended to have ; and the ezecoton 

1 RoD. R. 214. miffht enter and sell ; therefore more than a bare aathoritj 
o Quia* Am o ' 

Godb.411.* passed. Yet in 1661, on evidence at the bar, this case beiog 

stated. Lord C. J. RoUe doubted of the opinion ; because, he 
said, it was only a descent according to the words of littletoo: 
and it appeared to him, that when lands were devised to be sold 
by executors, there no interest passed. 

5*^ J;^ «' 20. A man devised his estate to his wife for life ; and that 

Gen. MS. R. , 

2 Atlu 223. after her death, it should be sold by A., and the monej tooe 

divided amongst the plaintiffs. The testator died without heir; 
before any sale A. died also. It not appearing that the land was 
held of any mesne lord, the plaintiffs brought their billagaio^^ 
the Attorney-General, praying to have the will established, and 
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to hold and enjoy against the Crown, or to have the lands sold 
pursuant to the will. 

Lord Hardwicke said, if he could relieve the plaintiffs, he 
would. That he thought, at first, this was a bill brought to prove 
a will, by which the lands themselves were devised to somebody : 
if so, he would have thought such a bill proper ; would have de- 
clared the will to be well proved ; and decreed the devisee to sell, 
without any occasion of making a decree against the Crown. 
But here was no devise of the land, only a power to sell. If A. 
had lived, as he had only a power^ and no interest in himself, 
none could arise from him, but from the testator ; and he, as well 
as the testator, being dead, there was none to make a decree 
against. If any thing of the sort that was prayed for could be 
done, it must be in the Court of Exchequer, which was a court of 
revenue, and the proceedings in a petition of right, though called 
a petition, are as much a legal proceeding as by original writ. 

Suppose this land had been seised and put in charge, — could 
he make any decree relating to it? — None. But the Court of 
Exchequer could. He could neither decree the Crown to sell, 
nor the plaintiff to hold and enjoy against the Crown. The bill 
was dismissed. 

21. All lands and tenements held in socage, whether of the What things 

escheat. 

King or of a subject, are liable to escheat. But it follows, from 
the nature of an escheat, that it must be of the entire fee ; there- 
fore, an estate tail does not escheat, but goes to the person in Fiu. N.B. 144. 
reversion, unless the tenant in tail has also the reversion in fee in 
him ; for in that case the whole estate will escheat. 

22. Lands held in gavelkind do not escheat upon conviction Rob.Gav. 226. 
and execution for felony : but if a tenant in gavelkind, being 

indicted for felony, absent himself, and is outlawed after pro- 
clamation made for him in the county, his heir shall reap no 
benefit by the custom, but the lands shall escheat to the lord. 

23. Copyholds are subject to escheat : but before the lord of Co. Cop. •. 28. 
the manor can enter on the lands, the homage must present the ^' ^"°' 
death of the tenant without heirs; and proclamations must be 

made, to give notice that if any person can prove himself heir to 
the last tenant, he shall be admitted. 

24. No species of real property is, however, subject to escheat, 
but what lies in tenure ; for escheat is a consequence and fruit of 
tenure. Thus, if a person seised in fee of a rent-charge, righi 

VOL. 111. D D 
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3 imt. 21. of comiDon, free warren, or any kind of inberitanee that is not 

Hard* 496« 

holdeOy was attainted of fekmy [before the 54 Geo. 3. c 145.} 



the King should have the profits of them dofing the life of sudi 
person : bat after his decease, as they ooold not descend to his 
heirs, on account of the corruption of his blood, they becuse 
extinct. For in escheats on account of petit tieasoo or fdooj, 
a tenure is requisite, as well in the case of the King as in dat of 
a subject. 

[But by the above statute, no attainder except for high 
treason, petit treason, and murder, or of abetting the ame, 
shall extend to disinherit the heir or to prejudice the right or 
title of any person other than the right or title of the offiendcr 
during his life only.] 

do^^a^t ^' ^ "^ ^^^ °^^ liable to escheat, because it did not lie is 
Jit. 12. c. 1. tenure ; and as trusts are now what uses were before the stttnte 

27 Hen. 8., it was determined in the following case, after great 
consideration, that a trust estate is not liable to escheat: but 
that where a cestui que trust dies without heirs, the trustee sbdH 
retain the land for his own benefit. 
Burgwi V. 26. Elizabeth Gunning;, beinjj seised of certain lands in fee 

1 i!hck.R.i23. simple, er parte patemd, married Nicholas Harding: butprerioos 

thereto, in 1695, a settlement was made of her estate, to the ase 
of Nicholas Harding for life, remainder to Elizabeth GunniDgfor 
life, remainder to trustees to preserve contingent remainders, re- 
mainder to their first and other sons in tail male, remainder to 
the right heirs of Elizabeth Gunning. 

There being no issue male of the marriage, an indenture wu 
made in 1718, between Harding and his wife of the one part, 
and Sir Francis Page and R. Simmons of the other part, reciting 
the settlement of 1695, and covenanting to levy a fine, to assure 
the premises to the use of the daughters of the marriage, as 
tenants in common ; and in default of such issue, to Sir Francis 
Page and Simmons, and their heirs, in trust for the said 
Elizabeth Harding, her heirs and assigns ; to the intent that she 
might, at any time, during her life, without her husband's cod- 
currence, dispose of the reversion to such uses as she should, by 
her will, or other writing, appoint; and a fine was accordiogly 
levied. 

There was no daughter of the marriage. The wife surrifcd 
her husband : but died without making any appointment, and 
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without heirs on the part of her father. Burgess^ the plaintiff^ 
was her heir on the part of the mother. 

After the death of Elizabeth Harding, Sir Francis Page, who 
survived Simmons, got into possession ; and, in July 1739, 
Burgess filed a bill against him, praying, that if he had any 
legal interest in the premises, he should be compelled to convey 
it to Burgess. Sir Francis Page, by his answer, insisted that he 
was lawfully seised of the inheritance of the estate, and entitled 
to the rents and profits. 

The Attorney-General, on behalf of the Crown, filed an in- 
formation in Chancery, insisting that Sir Francis Page, by the 
deed of 1718, had no beneficial interest in the estate, in his own 
right, but was a mere trustee for the benefit of Mrs. Harding, or 
her appointee or heir; and in default of such appointment or 
heir, that he was a trustee for the benefit of his Majesty, who 
stood, in the place of such heir. That the premises were es- 
cheated, and the representatives of Sir Francis Page ought to 
convey to the use of his Majesty. 

The case was argued before Lord Keeper Henley assisted by 
Lord Mansfield and Sir Thomas Clarke, Master of the Rolls. 

Sir Thomas Clarke said, the great question was, whether the 
Crown had a right to a conveyance of the legal estate from Mrs. 
Harding's trustee, as an equitable escheat, by the death of Mrs. 
Harding without heirs on the part of the father. He should 
consider the right of escheat in three lights: — 1. In what situ- 
ation it stood in respect to a conveyance at common law, before 
the invention of uses. 2. In what situation it stood with respect 
to a conveyance to uses, before the statute of Uses was made. 
3. How it stood since that statute, and now with regard to trusts. 
The result and application of the whole would decide the question, 
how far the Crown was or was not entitled in equity to a con- 
veyance from the trustee. 

1. An escheat was in its nature feodal; a feud was the right 
which the tenant had to enjoy the lands, rendering to the lord 
the services reserved by the contract. On the other hand, an 
interest remained in the lord, after the grant made, called a 
seignory, consisting of a right to the services of the tenant, and 
to the land itself, on the expiration of the grant, as a re- 
version ; which was afterwards called an escheat. As the grant 

B D 2 



404 Tttk XXX. Exkni. s. 26. 

was more or lenezteosive, the rerersioowvs more or lesB remote; 
for feads were sonaetimes temporanr, sometimes liereditanr, and 
a temporary one ended on the grantee's death. 

Sir H. Spelman only took notice of hereditary fends, nor did 
our laws : and though it might seem a paradox to modern ean, 
a feoffment to A. and his heirs did not pass a fee simple ori- 
ginally, in the sense in which it was now used : but only ao 
estate to be enjoyed ut merum beneficium, without power of 
Bract. 23 a. alienation, in prejudice of the heir of the lord ; the heirs took 
pi. 4. ' ' it snccessirely as an usufructuary interest ; and in defaolt of 

fim. Ah. Tit . 

SsO^g^t 2. heirs, the land escheated, or strictly speaking, rererted. If there 

was an heir, and by legal impediment he could not take, die 
land escheated. When a power of alienation was mtroduced, 
first with the licence of the lord, and afterwards without sach 
licence, the right of escheat became more remote ; and when a 

Bract. 382 a. power of charging or encumbering the feud was given to the 

tenant, the lord took the escheat subject to the incumbreiKie. 
This power was more prejudicial to the right of escheat than 
the power of alienation ; for that only changed the lord's chance, 
but the incumbrances defeated the right of escheat as far as they 
went. 

2. Upon the introduction of uses, two distinct kinds of pro- 
perty might be acquired in land ; the legal estate and the 
use. Cestui que use was no longer tenant at law, nor was the 

Bro.^Uies, land subject to his incumbrances. But though the land was not 

liable at. law on account of the cestui que use, yet it was still 



pi. 10. 



Vide Tit. 11. liable on account of the feoffee to uses. This being found ex- 
tremely inconvenient, a variety of statutes were made to restore 
the fruits of the tenure to the lord, against the cestui que uUy as 
relief, wardship, 8cc. ; but no statute was made to restore the 
loss of the escheat ; which, as Sir H. Spelman observes, is not 
only the fruit of the tenure, but the very tree itself. 

3. Thus stood the law till the Statute of Uses united the use 
and the legal estate : but as the courts of law determined that 
there were some uses to which the statute did not extend, they 
were called trusts, and succeeded to uses, aliusque et idem fl0^ 
citur. The Court of Chancery having taken cognizance of 
trusts, adopted, in the construction of them, all those rales by 
which uses had been governed before the statute. The case of 
curtesy was the only exception ; and that seemed to have pre- 
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vailed unaccountably^ and against the opinion of the Judges 
themselves. 

Before the Statute of Uses^ if a cestui que use was attainted of 
treason or felony^ the lord could not have the land, but the feoffee 
might retain it to his own use. 5 Edw. 4. pi. 18. fo. 7 b. was 
an authority in point against the lord's claim^ and questions 
who should have* If the lord was at law entitled to an escheat 
on death without heirs, or attainder of feoffee to uses, and not 
on death, 8cc. of cestui que use, it strengthened the authority of 
the case. That if it had been determined otherwise, in favour 
of the lord, it would have given him a double chance for his 
escheat 

Brook, pi. 34. agrees, the lord shall not have it, nor the heir* Feoff. aUUse. 
by reason of corruption of blood ; and that feoffee shall retain it 
to his own use. And though this was introduced by an ideo 
videtur, in a modest manner, yet many of his opinions were so 
introduced, and had generally been thought of great authority. 
From this it was clear, that if Mrs. Harding had been cestui que 
use, and attainted of treason or felony, the lord would not be 
entitled to escheat ; and if trusts in equity were analogous to 
uses at law, and he thought they were, neither would the Crown 
be entitled in the case of a trust in equity. 

Sir G. Sands's case was in point : and that and the case in Att. Geo. r. 
5 Edw. 4. mutually strengthened each other. To! 12. c. 2. 

It had been said, if the legal estate had escheated to the 
Crown for want of an heir to the trustee, it would in equity 
have been liable to the trust, but this position was not proved 
by any authority. And if it were true, why ought the lord to 
have a reciprocal equity on the death of the cestui que trust, 
without heirs ? Upon the whole, his opinion was (to use the 
words of Sir Joseph Jekyll,) that the title of the trustee should 
not have been set up, but as it was set up, it appeared a plain and 
subsisting one. The law was clear ; and courts of equity* ought 
to follow it in their judgment concerning titles to equitable 
estates; otherwise great uncertainty and confusion would ensue. 

Lord Mansfield said, he would follow the method used at the 
bar, under the four following heads : 1 . The nature of trusts of 
land, and the rules that governed them. 2. The nature of tliat 
right by which the King claimed in this case. 3. Whether, if 
the trustee had died without heir, the King must not in that 
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case have taken the land, io a court of equity, sobject to the 
trust. And, 4. Apply the result of the inquiry, as between the 
King and the trastee, to the particular point immediatdy io 
judgment. 

1. As to the nature of trusts of land, and the rules by which 
they were goTemed. By an inquiry into the nature of an use or 
trust of lands, no more was or could be meant, than to find 
out historically on what principles courts of equity, before the 
statute 27 Hen. 8. interfered in modifying or giving relief ii 
rights or interests in lands, which could not be come at bat b; 
suing a subpatta : and what courts of equity now did in modi- 
fying, directing, and giving relief in cases of trusts, where 
there was no other remedy but by bilL Whoever shewed that 
the relief then given was more extensive ; that it was considered 
by different or opposite rules ; that the right was considered in 
different or opposite lights, would shew the difference and ood- 
trast between uses and trusts. The opposition was not from any 
metaphysical difference in the essence of the things themselres ; 
an use and a trust might essentially be looked upon as two 
names for the same thing : but the opposition consisted in the 
difference of the practice of the Court of Chancery. If uses 
before the statute 27 Hen. 8. were considered as a pernancy of 
the profits, as a personal confidence, as a chose in action, 
now trusts were considered as real estates, as the real own< 
of the land, so far they might be said to differ from the old 
uses ; though the change might not be so much in the oatare 
of the thing, as in the system of law by which it was regulated. 
The old law of uses did not conclude trusts now ; where the 
practice was founded on the same reason and grounds, it was 
still followed : but its positive authority did not bind, where the 
reason was defective ; more especially that part of the old law 
of uses which did not allow any relief to be given tor or against 
any estates in the post, did not now bind by its authority in the 
case of trusts. 

Trusts, from the nature of the thing, might be left to the 
honour and faith of the trustee ; in that case they were not the 
objects of law^ otherwise than as they might be fraudulent and 
void in respect to third persons ; or a court of justice might take 
cotmizance, or compel the execution of them : in that case trusts 
only retained the name in substantial ownership, the disposition 
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in trust became the mere form of a legal conveyance. Trusts 
in England, under the name of uses^ began, as they did in Rome, 
under no other security than the trustee's faith; they were 
founded in fraud, to avoid the statutes of mortmain. Trusts 
were not on a true foundation till Lord Nottingham held the 
great seal ; by steadily pursuing trusts from plain principles, 
and by some assistance from the Legislature, a noble, rational, 
and uniform system of law had been raised ; trusts were made 
to answer the exigencies of famihes, and all other purposes, 
without producing one inconvenience, fraud, or private mis- 
chief, which the statute of Henry VIH. meant to avoid. The 
forum where they were adjudged was the only difference between 
trusts and legal estates : trusts in the Court of Chnncery were 
considered, as between the cestui que trust and trustee, as the 
ownership and as legal estates ; whatever would be the rule at 
law, if it was a legal estate, was applied in equity to a trust 
estate. Trust estates were liable to curtesy : the case of dower 
was the only exception ; and not in law or reason, but because 
a wrong determination had misled in too many instances to be 
altered and set right; and if an alteration was to be introduced, 
the best way to set it right would be to allow the wife dower 
of a trust estate. 

In the eye of the Court of Chancery, Lord Hardwicke thought Casbumev. 
the equity of redemption was the fee simple of the land ; that it ^^ ^5^ ^, 3 
would descend, might be grantedj^ devised, entailed ; and that 
equitable entail might be barred by a common recovery. This 
proved it was considered in Chancery as an estate whereof there 
might be a seisin, for without such a seisin a devise of a trust 
could not be good. 

The allowing curtesy of a trust was founded on the maxim 
that equity follows the law ; which was a safe as well as a fixed 
principle, for it made the substantial rules of property certain 
and uniform, be the mode of following it what it would. It fol- 
lowed, from the great authority of this determination, on clear 
law and reason, that the cestui que trust was in the consideration 
of Chancery, actually and absolutely seised of the freehold. 

To conclude this head, an use was originally understood to be 
merely an agreement by which the trustee, and all claiming in 
privity under him, were personally liable to the cestui que trust, 
and all claiming under him, in like privity. Nobody in the post 
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tied bcdcr, or famad bj tkeapceBcnt: bvlMmtke 
ClkUftccrT was tke ask m the bnl, aad tke traste 
ccosKiefcd uMjclj as an uHliiuMnl of eoafcj- 
aace ; he was ia DO ercat to take a beodit. Tbe tivt onst be 
co-extouiTe with the legal estate ; and where it was not dt- 
cUredy it lesdted bj weeeHary implieatioD, becaaae thetnrtee 
was exclodcd : except where the tnist was destroyed \fj i 
cooTejance to a porchaser, without notice, isr a vabnbkcai' 
ftidciaticn. 

The trustee coold traimnit no faewefit : his do^ was to boU 
ibr all those who would have been entitled, if the Hmititinn M 
not been by way of trost. There was no distinction now be- 
tween those in the per and thejiotf, except in thecase of doiver, 
which was not founded on reason, bnt on piactioe. 

As the trust was the land in Chancery, so the dechitdoD 
of trust was the disposition of the land ; and theiefaie ao 
esseDtial omi&^ioo in the legal disposition shoold not dolnj 
the trust. 

The grounds why the lord by escheat neither took, nor m 
subject to, an use, did not now subsist. The principles opos 
which the question must now be argued had no relation to it, 
whichever way it ought to be determined ; or, rather, none of 
those principles were nubde or could ever be considered in the 
law of uses ; for the Ck>ort of Chancery never interposed in 
cases where the claim was in the post, and for that reason it m 
taken for granted, in Edward IVth's time, that the lord ahooU 
not have it 

2. This brought him to consider the nature of the rigbt bf 
escheat. 

It had been truly said that, on the first introduction of the 
feudal law, this right was a strict reversion ; when the grant 
determined by failure of heirs, the land returned, as it did npoo 
the expiration of any smaller interest. It was not a trust : bst 
the extinction of the tenure ; as Mr. Justice Wright said, it wtf 
the fee returned. 

This distinction held equally, whether the investitore was to 
special or general heirs ; for originally the tenant couU not aiieQ 
in any case, without the lord's concurrence. The referaion toot 
effect in possession for want of an heir, unless the lord bad 
done or permitted what in point of law amounted to a conseDt 
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to a new investiture, or change of his vassal ; this was the mean* 
ing of what was said ' in the books, that nothing escheated, 
where the tenant was in by title. 

As soon as a liberty of alienation was allowed without the 
lord's consent, this right became a caducary succession, and the 
lord took as ultimus hares : but the resemblance of the lord's 
right by escheat to that of the heir by descent did not hold 
throughout ; and therefore Sir Edward Coke, with great accu- l Inst 215. 
racy, considered the lord by escheat as assignee in law. He 
took no possibility or condition, or right of action, which could 
not be granted. He could not elect to avoid voidable acts, as a 
feoffment of an infant, with livery : but every right preserved to 
the heirs, which could be granted, went to the lord by escheat, 
as a rent reserved to the tenant and his heirs. 

In the case of Thruxton v. Attorney-Greneral, the benefit of Ante, Vol. i. 

426. 

a trust term was decreed to the King, taking by escheat, because 
it was to go with the inheritance, by the express limitation of 
the parties. 

3. Whether, failing heirs of the trustee, the King must not 
in this case have taken the estate in a court of equity, subject 
to the trust. 

This seemed to be a very material consideration ; for if the 
King was not to be subject to the trust, there was no colour that 
he should claim the trast by escheat. That land escheated 
should be subject to the trust appeared to him to be most con* 
sistent with the King's right, whether the escheat were con- 
sidered as a reversion, as it once was, or as a caducary succession 
ab intestato, as it then substantially was. The King could not 
claim by escheat, contrary to the terms or ccmditioos which the 
tenant held under; from which two things followed, — Ist. That 
there was equity against the King; and, 2dly, That the lord wa3 
bound as much, in a court of equity, by the equitable terms of 
his investiture, as he was in a court of law by the legal terms. 
Taking the estate as a caducary possession, the lord could only 
take ab intestato, absolutely ; so far as the tenant had not dis- 
posed of the estate he could take, and no farther. The tenant's 
power of disposing was absolute, without the lord's privity, 
without any determined form of conveyance. The trustee^had, 
by his declaration of trust in 1718, made a valid eonvej^ancf of 
his trust in equity ; and therefore a court of equity could not. 
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he apprehended, suffer the land to go as undisposed of by tk 
tenant; because in the consideration of Chancery there wait 
valid disposition made by him : but even at law the escheat 
would not be free from the trust. The statute of Frauds 
made a trust estate assets in the hands of the cestui que trust; 
consequently, for that purpose, the estate descended to the 
heir. 

In 18 Cha. 11. before trusts were put on the rational footing 
they were now, the apprehension of the judges was, that the 
lord by escheat ought to be subject to the trust Lord Bridgmas 
thought so in 1702. Sir John Trevor certainly knew there could 
be no escheat of an use. If it was not to be subject to the tnistr 
he thought the inconvenience would be very great; and where 
they were not tied down by any erroneous opinions, which had 
prevailed so far in practice that property would be shook by an 
alteration of them, arguments of convenience and incoDTeoieDce 
were always to be taken into consideration. Almost all the great 
estates in England were now limited in trust ; the trustees were 
men of business, probably concerned for the family, and at a 
little distance of time their pedigrees were not to be traced ; and 
if the surviving trustee was to die without heir, it would be 
thought hard, if the estate should be lost. But he rested apon 
this, — it seemed to be a contradiction in terms, that he who bad 
no claim but a6 intestato, where the owner had not disposed of 
his property, should take contrary to, and in prejudice of his dis- 
position. 

An escheat was now as much a title under the former owner, 
in consequence of his former seisin, as that of the heir. Why 
else should the lord be deemed the assignee or heir of the te- 
nant ? He thought the lord might be considered as much his 
heir as the heir by blood, and was as much liable to all his dis- 
positions. 

4. If what he had said was right, little was left for bim to say 
on this head. If the lord took an escheat as heir or assignee 
in law, then the King was within the express declaration of 
trust, which was, to Elizabeth Harding, her heirs and as- 
signs. And upon the whole, he thought the King was entitled 
to a decree. 

The Lord Keeper said, the question on the information was 
whether cestui tpie trust dying without heirs, the trust was es- 
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cheated to the Crown, so that the lands might be recovered in a 
court of equity by the Crown ; or whether the trustee should 
hold them for his own benefit. He should consider, — 1st, The 
right of lords to escheat at law. 2dly, Whether they had re- 
ceived a different modification in a court of equity. 3dly, The 
arguments used in support of the information. And, from the 
whole, draw a conclusion that the Crown had no equity. 

1. The legal right of escheat arose from the law of enfeoffment 
to the tenant and his heirs ; and then it returned to the lord, if 
the tenant died without heirs. The extension of the feoffment 
from the person of the tenant to the heirs special of his body, 
and then to his heirs and assigns, was accurately traced in a 
Treatise of Tenures by a learned hand. This reduced the condi- Sir Martin 
tion of the reversion to this single event, ob defectum tenentU de 

jure. The lord became entitled to the land by escheat, in lieu of 
his services. The books were uniform, that in the case only of 
the tenant's dying without heir, the escheat took place : as long 
as the tenant, or his heir, or any other person, by his implied 
assent, continued in possession by title, that prevented the es- 
cheat. This shewed, that where there was a tenant actually 
seised, though he had no right to the tenements, and though the 
person who had right died without heirs, yet the escheat was i Roll.Ab.8l6. 
prevented ; for if the lord had a tenant to perform the services, * ^"^ ^^ ^' 
the land could not revert in demesne. 

Upon these cases he would observe, that the lord's consent 
had nothing to do with establishing the right of the tenant's 
being duly seised ; because in every one of these cases, they all 
came in without the lord's consent ; unless it could be said that 
the lord was a virtual assenter, as well to the disseisins, as to the 
legal conveyances ; and if that were so, it would operate to the 
establishing the right of the trustee in Chancery, who would say 
he was entitled under a conveyance in law, by the very consent 
of the lord, which was a stronger case than a disseisin. From 
these cases and authorities it must be allowed to be settled, that 
the law did not regard the tenant's want of title, as giving the 
lord a right to the escheat. 

2. The next consideration was, whether a court of equity could 
consider it in a different light. Now, when the tenant did not 
die seised, and a proper legal tenant by title continued, could the 
Court of Chancery say to the lord, your seigniory is extinguished : 
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and to tbe tenant^ yoor tamocj is ao too; though both vcr 
legal righta, then aobaiatiiig at Uw ? 

In oQDsidaration of naea, with regard to eaeheata^ eqnitj hd 
piOGeaded oo the aame principle as law, where there was atentiit 
of the land, who performed the aenricea; and he did not find tke 
Court bad any regard to the merum jus of the tenant Now, 
the reaaon why there waa no eacheat on the death of eatm jm 
MM, in equity, seemed to be this (and it waa a reason equallj 
applicable to nsea and trusts), that the Court had aothisg to 
iaaue a snipana npon» no equity, nothing to deciee upon; and 
every person most bring an equity with him for the Cooit ts 
found its jurisdiction. It seemed to him, he could hafe no equitj 
in the case of an use, or aa owner of tbe trust, for this pfam 
reason ; an use before the statute could not be extended fiirtlicr 
than the interest in the estate which the creator of the use coiU 
have enjoyed. As if the creator of the use had a fee simple is 
the land, he could take back no more interest in the use, either 
declared or resulting, than he had in the land. If henndet 
feoffment, and declared no uses, it resulted to him in fee, whick 
was to him, his heirs, and assigns. The consequence was, that 
the moment he died without heirs or asaigns, there was do m 
remaining. How, then, could you come to Chancery for i 
tubpizna (whether he took back the same or a different use) to 
execute an use or trust which was absolutely extinct? 

That seemed to him the plain and substantial reason why, in 
the present case, whether it was an use or a trust, there wasw 
basis on which to found a subpana. The Lord Chief Justice's 
system was very great and noble, and very equitably intentioned; 
such a system as he should readily lay hold of upon every ocet- 
sion, if he thought he could do it consistently with the rules of 
law. Where a person passed the estate without coosideratioi; 
there, in modem language, an use resulted ; because it wss ub- 
equitable that a man should have an interest in the estate, wheo 
he bad paid no consideration for it. But where a persoQ was 
not party to the deed, nor privy to the estate, he did not see bov 
any thing could result for his benefit That this was the notios 
in respect to an use appeared from authorities. The law was, 
Ante. that the lord could not have the escheat of an use ; so was 5 £^ 

ward 4. for he took that to be the report of a case. Tbeo it bad 
all the authority the Year Books carried with them : aod tbisbad 
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been adopted by all the writers since. Bacon 79, did not ques- Bac. Read. 12. 

. . edit. 1785. 

tion the authority of that case : he gave a reason of his own, 
which he substituted as a better than that in the books ; that 
there was a tenant in by title, which was a strong reason in law; 
but he did not mention that as a reason, with regard to the 
subpctna. It was not a conclusive reason that the lord should 
not have a subpana, because there was a person in possession : he 
should have it for that reason, if that person was liable to him in 
equity. Therefore he gave a better reason ; because, says be, it 
never was his intent to advance the lord, but his own blood. 
Therefore that was the reason ; it would not be within the inten- 
tion of that trust, that any beside the blood of the covenantor 
should take. Nobody could imagine the tenant intended to pro- 
vide a trust, to answer the lord's escheat. Mrs. Harding never 
thought of escheat, he supposed : but had it been suggested to 
her, if she died without heirs that could possibly take her estate, 
would she rather have the friend she had chosen to make her 
trustee have it, or that it should go to the King ? She must 
have been a subject of more zeal than he could suggest, if she 
had said she would give it to the King. 

As he was stating the law of escheats with regard to uses and 
trusts, he would take notice of an objection that seemed equally 
to affect the opinions of lawyers, with regard to the doctrine of 
uses and trusts. That was the dilemma which was urged at the 
bar, as the basis of the equity in this case, though he did not 
think it a necessary dilemma, viz. that the lord must have the 
estate by escheat, either on the death of the cestui que trust 
without heirs, or of the trustee without heirs, discharged of the 
trust : but if he could not have it while the trustee lived, while 
there was a tenant, it would be monstrous that the cestui que 
trust should be prejudiced by the putting the estate in the 
trustee's hands for the benefit of the family. One part of this 
was a dangerous conclusion, the other was not ; his answer was, 
that if the law were so, that the lord should in that case take it 
discharged of the trust, he must suppose it no injury or absurdity 
at all ; volenti non Jit injuria. The creator of the trust deter- 
mines to take the convenience of the trust, with its inconve- 
nience. It was most certain every man who created a trust put 
his estate in the power of his trustee: if the trustee sold it for 
a valuable consideration, without notice, no Court could relieve 
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the owner from this misfortune, it was the result of his own 
act ; and yet that was as shocking a per6dy in the tmstee as 
could be : but the Court could not interpose, as it would affect 
the rights of others, of third persons. But he did not think 
this was at all a necessary dilenmia. The lord might not be 
entitled on the death of cestui que trust without heir, becaose 
there was no equity, for he had a tenant, as he had before. But 
possibly there might be an equity the other way against the 
lord ; for if the trustee died without heir, and the lord had the 
estate, the Court of Chancery might say. You shall hold to com- 
pensate yourself for your rent and services, but we will embrace 
the rest for the cestui que trust. 

A difference was attempted to be made between uses and 
trusts ; but, by comparing the definitions of the two, it would 
appear they were precisely the same. It was said the difference 
consisted in this, that equity had shaped them much more into 
real estates than before, when they were uses ; as now there was 
tenancy by the curtesy of a trust, it might be entailed ; and the 
entail might be barred by a comrpon recovery. But why ? Not 
from any new essence they had obtained, but from carrying the 
principle farther. Qtiia equitas sequitur legem : for as between 
the trustee and cestui que trust, the Court of Chancery had 
jurisdiction ; and he thought they should have equally extended 
the rules and principles of uses, as well as those of trusts. 

That it would be a bold stroke to say. Chancery considered 
trusts as a mere nullity ; and that they were to be treated in the 
same manner as if they continued in the seisin of the creator of 
them, or of the person for whom they were made. Rules of 
property were not to be questioned, even by the judges: while 
the people continued satisfied, and acquiesced in them, none 
but the Legislature could alter them. His objection to the 
claim in the information was, not that it was to have a trust 
executed, as if it were land : but it was to claim the execution 
of a trust that did not exist. If there was a trust, he should 
consider it merely as an estate, and determine accordingly : but 
the creation of a trust never could affect the right of a third 

person. 

He could assign but one reason why that distinction between 
tenancy by the curtesy and dower had prevailed, and it was ap- 
plicable to the reason of this case. He had heard the House of 
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Lords were startled at the distinction: they were told the 
opinion of conveyancers was so ; and that, if it was altered, it 
might load purchasers with dower, who thought they had pur- 
chased free from.it; and the Lords would not reverse the judg- 
ment, because they would not let it affect the right of a third 
person. It appeared that at law there could be no escheat, 
while there was a tenant de jure ; in equity there could be none 
while trusts were called uses ; and a trust and an use were ex- 
actly the same. How then could he say the lord should lose 
his escheat, when any man, for hie own convenience, put his 
estate in trust It seemed, if he were to do so, that he would 
give law and equity, and not pronounce upon law and equity. 

Two centuries had passed since uses and trusts had been ad- 
mitted, and he could not find a dictum that the Crown should 
have an escheat of a trust 

The judgment in Sir George Sands's case being an authority Tit 12. c.2. 
in point, great efforts were made to weaken its validity. But 
Lord Hale had determined on great principles of law ; and he 
could not help remarking, that .neither the bar nor the bench 
were ever frightened at the ill consequences which had been 
mentioned. The information on the part of the Crown was dis- 
missed. 

27. In a subsequent case Lord Thurlow said. Burgess v* Middletonv. 
Wheate was determined upon divided opinions, and which i£^ioi. "*' 
opinions continued to be divided, of very learned men. The j^^E^ir ' 
argument of the defect of a tenant seemed to be a scanty one. ^^^' i- 3^- 
Whether that case was such an one as bound only when it oc- 
curred spedatim, or afforded a general principle, was a nice 
question. 

28. An equity of redemption is considered as not liable to Nor an equity 
escheat; and in the case of Bui^ess v. Wheate the Lord Keeper iBiick.£,.i84. 
said, — " If a mortgagor die without heir, — shall the mortgagee 

hold the land free ? I answer. Shall it escheat to the Crown ? 
No, because in that case the lord has a tenant to do his services ; 
and that is the whole he is entitled to in law and equity. What 
the justice might be between the mortgagee and executor I 
shall not trouble myself about. I think the Crown has not an 
equity on which to sue a subpoena " 

29. Where money is directed to be laid out in the purchase Nor money to 
of land, but the quality of real estate is not imperatively and 1^04, ^ ^^ 
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definitively fixed upon it by the ioBtrament; and it remains, 
ad arbitrium, whether it is to be considered as land or money ; 
it has been held by the Court of Chancery that^ on ikilure of 
heirs, the Crown has no equity against the next of kin to have 
it laid out in real estate, in order to claim the escheat. 

30. It has been stated that all the lands in England are now 
held in socage^ either immediately of the King, or mediately of 
some private person, by fealty and other services which are 
preserved to the lord by the statute 12 Cha. 2. To the feudal 
lord therefore all lands escheated belong ; so that where free- 
hold lands are held in fee of a manor, the escheat is to the 
person who is lord of that manor. In the case of a seignory in 
gross, the escheat is to the person entitled to that seignory ; and 
where it cannot be ascertained of whom freehold lands are 
mediately held, then the King, as the great and chief lord, shall 
have them by escheat ; for to him fealty belongs, and of him 
they are certainly holden by presumption of law, and without 
necessity of proof. With respect to copyhold estates, it has been 
shewn that they are always held of some manor; consequently, 
they must escheat to the lord of that manor. 

31. Those who have royal franchises, such as the Bishop of 
Durham, whose county is palatine, have all rdyal escheats, of 
which Lord Hale gives several instances. 

32. The lord by escheat may distrain for rent due to the last 
tenant ; as if there be lord and tenant, and the tenant makes a 
lease for life, rendering rent, if he afterwards dies without an 
heir, whereby the reversion comes to the lord, by way of escheat, 
he may distrain for the rent, because it is incident to the rever- 
sion. But be cannot take advantage of a condition of re-entry, 
because he is not heir to the lessor. 

33. Where the inheritance escheats, and there is an outstand- 
ing term, which is attendant on the inheritance, the lord by 
escheat will be entitled to such term. 

34. A person seised in fee limited a term for one hundred 
years to trustees, in trust to attend the iuheritance ; he after- 
wards died without an heir, being a bastard. The question was 
whether this term should go to the King with the inheritance. 

It was determined that the King was entitled to the term : 
for he was not in, barely in the posi, but in the per also ; and the 
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term for years went with the inheritance, by the express limita- 
tion of the party. 

35. The lord by escheat is entitled to all the charters concern- And to aU 
ing the lands escheated* And it is said in Brook's Ab. that if a tu. Charters, 
tenant is attainted of felony, the lord shall have his lands by 
escheat, and also the charters; though the charters are not 
forfeited. 

36. The lord who acquires the land by escheat is liable to all Is subject to in* 
the incumbrances of the last tenant. Thus if a person dies with- 7 Rep. 7 b! 
out heirs, having granted a rent, the lord by escheat will hold 

the lands subject to such rent. So if he dies leaving a wife, she 
will be entitled to dower ^ and in the case of a woman, her hus- 
band will be entitled to curtesy. For as the tenant has the 
power to defeat the lord's right to an escheat by .any mode of 
alienation, he must consequently have every inferior power. 

37. Where a copyhold estate escheats to the lord of the manor, Tomer v. 
he will hold it subject to any lease made by the copyholder, 102.^' 
with the licence of the lord ; and also to the free bench of the 

widow. But Lord Mansfield has said, that in all manors where 1 Black. R.167. 
admission is necessary to alienation, the escheat is absolute, the 
lord's consent being still necessary. In those copyholds, the 
lord is not bound by debts, aUenation, or trusts ; they are all 
void against him: if he consents to a condition or trust on the Weaver v. 
court-roll, then he is bound by it; for he cannot claim against &Myl'423. 
his own act. But in freeholds, the form of his concurrence not 
being necessary, he is always considered as much bound as if he 
was party to the deed of alienation which makes the trust.; be- 
cause the power which the tenant now has by law is equivalent 
to the lord's consent to the grant, when it was a strict reversion. 

38. The reason that the lord by escheat is subject to incumt- Was not bound 
brances is, because they are annexed to the possession of the ui^*^" ^ 
land, without respect to any privity; but the lord who comes in ^'*' ^^' ^'^' 
by escheat is not subject to any incumbrances annexed to the 

privity of estate ; for he comes in in the post, and therefore was 
not bound to execute an use, his title being paramount, namely, 
by force of the condition in law tacitly annexed to the land, at 
the time of the creation of the seignory, which he had to his 
own use. 

39. It follows, by a strict analogy from the case of an use, Isnottabjectf^ 
that the lord by escheat is not bound to execute a trust. In the 

VOL. III. E E 
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n.n.e.2. c«w of tbe Crown it is bid down in aU the books that the King 

could not be aeised to an use ; from which it appears to lollov 



that be cannot be a traatee, except in particolar caaea. And it 
uog]^' ^ '' appears from a modem statute 39 & 40 Geo. 3. c. 12- to hate 

been onderstood that wheie the King acquired an estate by 

eaeheat» he was not compeDable to execute* any trust, to which 

such estate was liable ; for by that statute the Crown is enaUed 

Tk. 34. to direct the execatioo of any trust to which lands escheated are 

liable, and to make any g;rants of such lands. 
Haid. 4S7. [40. In Pawlett v. Attoiney-Oeneral, a bill was brought to re- 

deem a mortgage which had Tested in the King by the attaindpr 
of the heir at law of the mortgagee. Sir Matthew Hale was of 
opinion that the King could not in equity be compdied to le- 
oonTcy ; but that an amtweas puumm only lay in such case, and 
that was all which could be done in case a trustee forfttted his 



s Atk. 83. 41. Iq Keeve v. Attorney-General, an estate, escheated to the 

Crown, was charged in equity by the will of the persoa dying, 
and for vrant ot whose heir the estate escheated, with. several 
legacies. The legatees filed their bill to have the estate 8old» 
and the question was, whether an estate escheated to the Crown, 
can be affected by a trust. The bill was dismissed. The abote 

1 V«. S. 44S. case was cited in Penn v. Lord Baltimore, and it is reported that 

Belt's ed. 1818. 

2 SGfao.&Ler. Lord Hardwieke said that where the Crown was a trustee, the 

Court had no jurisdiction to decree a conveyance, but they must 
go to a petition of right] 

Pa. 67. 42. With respect to private persons, Carter reports Lord 

Bridgeman to have said [in Geary v. BearcroftJ that where a man 
conveys lands in trust, and the trustee is attained of felony, 
the lands shall be forfeited; though the cestui que trust may 

Piec. ID Chtn. h^ye relief in equity. And Sir J. Trevor, M. R. lays it down 

[in Eales o. England,] that if a trustee dies without heir, the 
lord by escheat shall have the land ; yet subject to the trust 
in equity. 

fr^T^r^^ Mr. Harerave has controverted these authorities. As to the 

Vol. I. 390. ® . , 

first, he says he was in possession of Lord Bridgeman'a own 
manuscript reports of his judgments while he was Chief Justice 
of the Common Pleas : (a) compositions far exceeding Carter's 

(a) Theie judgments have been pttUished from Mr. H«ignive*s MSS.«-A^0te t9 



f 



Title XXX. Eicheat. s. 42—46. 419 

account of the judgments, in copiousness, depth, and correct- 
ness ; in which there was not an iota which in the least imported 
an opinion, that upon escheat the lord comes in subject to any 
trust ; and as to the second, the opinion seemed too much of a 
loose dictum to command much attention. 

43. In a case determined in 17 Cha. 2., where a person seised Stephens v. 
in fee contracted to sell his estate, and died before assurance, 107. 
without any heir, so that the lands escheated to the lord, the Atti^G^T wp!' 
Court refused to compel the lord to convey to the vendee; 

which could only be upon the principle that the lord by escheat 
was not compellable in equity to execute a trust. 

44. It is said by Lord Macclesfield, that if a trustee of a 1 Stra. 464. 

^ . , Williams v. 

copyhold dies without heir, the lord becomes entitled by escheat, Lonsdale, 3 
without being subject to the trust. ^' .^' 

46. There were formerly officers called escheators, whose duty Office of ei- 
it was to find offices upon the death of the King's tenants for 
the purpose of ascertaining whether they left any heirs, and to 
certify their inquisitions into the Exchequer. But these offices 
have long since ceased ; and now, where a person is supposed 
to have held his lands of the Crown, and to have died without 
heirs, a commission of escheat is issued, to ascertain the facts. 

46. In a modern case. Lord Eldon said it was usual for the 7 Vet. 7i. 
Crown to give to the person making discovery of an escheat as 
good a lease of the lands escheated as it could. 
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CHAP. 1. 
Prescription by Immemorial Usage. 



Skt. 1. Orisvn ^ ^e$eriptum, 

0. Presctiptiem hy Immemorial 

Usagt. 
8. May be in tke Pergon or in 

the Estate. 
10. WhoJt mmy be claimed by 
21. Mutt be beyond time of 
Memory. 

Section I. 



Sect. 26. And have a eontumedUtKti' 
28. And be eertmm and rttm- 

abU. 
SB, How a PreteripHm ma|^l 

tost, 
42* Deteent ^ PresenptiH St- 
tatee. 



Origin of Pra- By the law of nature, occupancy not only gave a right to the 
npttoQ. temporary use of the soil, but also a permanent property in the 

substance of the earth itself, and to every thing annexed to oi 
issuing out of it. Hence possession was the first act from which 
the right of property was derived ; it has therefore been esti- 
blished as a rule of law, in every civilised country, that t 
long and continued possession should give a title to m1 
property. 

VIa. adjp*^ 2. Thiaonode of acquisition was weU known in the Rootn 
law by the name of usucc^tio, because a person who acquiid • 



Lib. 2. Tit 6. 



J 
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title in this manner might be said, usu rem capere ; and is thus 
defined by Modestinus, Adjectio dominii per continuationem pos- 
tessionis temporis kge definiti. In the English law it is called pre- 
scription ; and Lord Coke says, prescriptio est titulus ex usu et llnst. Il3b. 
tempore substantiam capiens, ab auctoritate legis, 

3. The doctrine of prescription appears to have been long 
established in England ; and, from what is said of it in Bracton, 

seems to have been derived from the Roman law ; for he lays it Lib. 2. c. 32. 
down that a title may be gained, both to corporeal and incor- 
poreal hereditaments, by a long and uninterrupted possession. 
Dictum est in precedentibus qualiter rerum corporaHum dominia ex 
tituh, et justa causa acquirendiy transferuntur per traditionem. 
Nunc autem dicendum qualiter transferuntur sine tituJo, per usucap^ 
tionem ; scQ. per iongam contumam et pacificam possessionem, ex 
diuturno tempore, et sine traditione. 

4. Everyspeciesof prescription, by which property is acquired 
or lost, is founded on this presumption, that he who has had a 
quiet and uninterrupted possession of any thing, for a long period 
of years, is supposed to have a just right, without which he 
could not have been suffered to continue in the enjoyment of it. 
For a long possession may be considered as a better title than 
can commonly be produced, as it supposes an acquiescence in 
all other claimants ; and that acquiescence also supposes some 
reason for which the claim was foreborne. 

5. By the law of England a prescription can only be made to 
incorporeal hereditaments, such as rents, rights of way and com- 
mon, &c. for no prescription can give title to lands or other cor- Seesut. 2 &3 

Will 4 c 71 

poreal inheritances, of which more certain evidence may be had* 8.2.' ' ' 
Thus Sir W. Blackstone says, a man shall not be said to pre- 
scribe that he and his ancestors have immemorially used to hold 
the castle of Arundel ; for this is clearly another sort of title, a 
title by corporeal seisin and inheritance, which is more perma- 
nent, and therefore more capable of proof, than that of prescrip- 
tion. But as to a right of way, a common, or the like, a man 
may be allowed to prescribe, for of these there is no corporal 
seisin* The enjoyment will be frequently by interv^ils; and, 
therefore, the right to enjoy them can depend on nothing else but 
immemorial usage. There is, however, another kind of prescrip- 
tion established by the statute law, extending to corporeal here- 
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ditamoits, by which an onintemipted poeaeflakm for a certain 
nnmber of yean will give the poneBsor a good tide, by taking 
fiom all other persons the right of entering xo snch heieditse 
mentt^ or of maintaining any species of action for the reooveiy of 
them. 

6. There are, therefore, two kinds of prescription known to the 
English law. First, a prescription to incorporeal hereditamenti 
by immemorial usage ; as where a person shews no other title to 
what he ciatots than that he and all those nnder whom he daims 
haTe immemoriaiiy used to enjoy it ; which may be called a posi- 
tive prescription. 

4 Roiyf b" ^' ^ prescription by immemorial usage diflfers from custom in 

this respect, that a custom is property a local usage, not annexed 
to the petsoo ; such as the custom that all the copyholders of a 
manor have common of pasture upon a particular waste : whereas 
prescription is always annexed to a particular person. 

May ba in die g, 'fhig i^inj of prescription is of two sorts. Either it is a per- 

pcnoBfOr in the . 

sonal right, which has been exercised by a man and his ances- 



tors, or by a body politic and their predecessors ; or else it is a 
right attached to the ownership of a particular estate, and only 
exercisable by those who are seised of that estate. In the fiiit 
case it is termed a prescription in the person ; in the second case 
it is caUed a prescription in a que estate* 
6 R^ GOt. 9. A prescription in a que estate must always be laid in the 

person who is seised of the fee simple. A tenant for life, ibr 
years, or at will, or a copyholder, cannot prescribe in this man- 
ner, by reason of the imbecihty of their estates ; for, as prescrip- 
tion is always beyond time of memory, it would be absurd that 
those whose estates commenced within the memory of man 
should pretend to prescribe for any thing. Therefore, a tenant 
for life must prescribe under cover of the tenant in fee simple, 
and a copyholder under cover of his lord. 
What may be 10. It has been stated that prescription by immemorial usage 
^^^"^ °^' only extends to incorporeal hereditaments, such as rents, com- 
mons, ways, &c. (a) Nothing, however, can be claimed by pre- 

(a) By the genenl law all pews in a church belong to the parishionen al hige ; bat 
the distribtttion among them rests with the ordinary. There may, however, be a right pa- 
ralttoant to the ordinary by immemorial usage : but this prescriptiTe right most be •w^fcSTt^ 
to the occupation of a mttsuage, and all repairs, must have been done at the expense of 
the party setting up the prescription. Pettman v. Bridger, 1 FhiL 316. — Nairn to 
furmtr iditum. 
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Bcription which owes its oriein to matter of record : for prescrip- Tit. 27. i.d5. 
tion being only an usage m pau, does not extend to those things 5 Rep. 109 b. 
which can only be acquired by matter of record ; such as goods 
and chattels of traitors, felons, and fugitives ; deodands, Slc. but 
to treasure trove, waifs, estrays, wrecks, park, free warren, fairs, 
markets, and the like, a title may be made by prescription. 

IL A prescription by immemorial usage can in general only iVenLdS?.- 
be for things which may be created by grant ; for the law allows 
prescriptions only to supply the loss of a grant. Ancient grants 
must often be lost ; and it would be hard that no title could be 
made to things lying in grant, but by shewing the grant. Upon ^j*^** •' 
imnoemorial usage, therefore, the law will presume a grant, and a i Jac! & Walk. 
lawful beginning ; and allows such usage for a good title : but 
still it is only to supply the loss of a grant. Therefore, for such 
things as can have no lawful beginning, nor be created at this 
day, by any manner of grant, or reservation, or deed, that can be 
supposed, a prescription is not good. 

12. A person may have frank foldage by prescription, but it i lut. lUb. 
must be appendant to land ; and a man may prescribe that he 

and his ancestors, time out of mind, have had frank foldage of 
the beasts of his tenants, in a particular place. 

13. In trespass, the defendant justified under a prescription, JeflRuy at Hay's 
that the lords of the manor of H. had, and always used to have, a Rep. I25. 
free foldage throughout the vill of H., and to have the penning 

of the sheep; so that the vill of H. ought not to have free 
foldage, without the consent of the lord ; and that if any 
levied a fold, without such consent, the lord had used to 
abate it. 

It was urged, that this prescription was void, being against 
common right, which gave every one foldage in his own land. 
Sed non allocatur j for every prescription is against common right . 
and it did not extend to deprive the owner of the whole interest 
and profit of his land, which would not have been good; Puonoyv. 
but only precluded him from setting up hurdles, which was iLeonlil. 
a reasonable prescription, and restrained a particular profit 
only. 

14. In a modern case it was held^hat an ancient grant with- 
out date does not necessarily destroy a prescriptive right; for 
such grant may either be prior to the time of memory, or in con- 
firmation of such prescriptive right 



106 k 
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LSu h ttOfHi tLe JiftBiiiBli fiadttl, dat CUe wn 
«f a aonnge, &c.; thai he aad dl tfaoK whos 
he had, &c. for the tiae hciag. had and «ed, aaJ 

Id have end wm^ and » stOi of rigk 

of pastareia the pbce where, 

a3 coaiBaBable catde. ibcMif and eomckomt, &c. and 

the right of ciwai ao n ; and pndieed 
chaften, withoat date» mntiining a giut of 




The jadge being of opinkMi that tfaeee grants were incoh 
Mtaa with die plea of preacriptkxiy a veidict was giTeo fartk 
pbxDtiC 

Upon a motaoD for a new trial, it was vged for the defeadait, 
thai thoK gnmta might only be ia eoofinnatkMi of an tIlt^ 
eedent preacriptiYe right; and then were not incoosuftest 
with it. 

The Cooft was of opinioay that these grants might either be 
beibfe time of memory, or else they might have been only in coa- 
firmation of a prior right : io neither of which cases woald thej 
have been inconsistent with a plea of prescription. It ought to 
have been left to the jury to decide whether either of these ins 
the case. A new trial was granted. 

16. An easemeot, which is a service or convenience that one 
neighbour hath of another, without profit, as a way through lui 
land, a sink, or such like, may be claimed by prescription : butt 
multitade of persons cannot prescribe for an easement, thoogh 
they may plead a costom, 

c'" ^jJtq?*' '^* T^®'® ^^^ ^ "^ prescription for what the law gives of 

common right ; therefore a lord of a manor cannot prescribe to 
have a court baron within his manor ; because it is of oommon 
right, and incident to a manor. But a lord of a manor may pie- 
scribe to enlarge the jurisdiction of his court. 

LiL s. 183. 18. Where a person prescribes in a que estate, he can daim 

nothing under such prescription but what is appendant or appoi^ 
tenant to land ; for it would be absurd to claim any thing as the 
consequence of an estate, with which the thing claimed has no 

connection. 
1 Init 131 a. 19. A person cannot prescribe for any thing in a que estate 

that lies in grant, and cannot pass without deed or^ne : but in 
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him and his ancestors he may, because he comes in by descent, 
without any conveyance. 

20. Although prescription in general only extends to incor- 
poreal inheritances, yet Littleton says, tenants in common may s. 3io. 
be by title of prescription : as if the one and his ancestors, or 
they whose estate he hath in one moiety, have holden in com- 
mon the same moiety with the other tenant, who hath the other 
moiety, and with his ancestors, or with those whose estate he 
hath, undivided, for time out of mind. 

Lord Coke observes on this passage, that it is founded on 
good authority : but that joint tenants cannot be by prescrip- 
tion, because there is a survivorship between them, though not 
between tenants in common. 

21. There are two circumstances necessary to form a pre- Most be beyond 
scription. First, time whereof the memory of man runneth not litTsliTO. 

to the contrary ; which has long since been ascertained, by the 

law, to commence from the beginning of the reign of King 

Richard I. : though Sir W. Blackstone justly observes, it seems 2 Inst. 238. 9. 

unaccountable that the date of legal prescription or memory 

should still continue to be reckoned from an eera so very 

antiquated. 

22. This time is understood, not only of the memory of any ilnftt.ii5a. 
man living, but also of proof by any record or writing to the 
contrary: for if there be any sufficient proof by record, or 
writing, although it exceed the memory or proper knowledge of 

any man living, yet it is within the memory of man. For me- 
mory or knowledge is twofold : first, knowledge by proof, as by 
record or sufficient matter of writing ; secondly, by a man's 
own proper knowledge. 

23. It follows, that where there is any proof of the commence- 
ment {a) or origin of a right, since the time of Richard L, it 
cannot be claimed by prescription. 

24. A vicar endowed de mintUis decimis in the year 1310 sued o^^ Ab^2^' 

(a) [The stat. 2 & 3 Will. 4. c. 71. shortens the time of prescription in certain cases, 
and enacts, that claims to rights of common and other profits d, prendre shall not be defeated 
after thirty years* enjoyment, by shewing only the commencement ; and that after sixty 
years' enjoyment the right shall be absolute, unless it shall appear that such right was 
had by consent or agreement, by deed or writing : and with respect to claims to rights of 
way or other easements, the periods are limited to twenty and forty years ; and with re- 
spect to claims to the use of light, to twenty years. The act does not extend to Scotland 
or Ireland, s. 9.] 
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the |anoa qipropriate for them. It was held that the panoa 

ooaid not prescribe against this endowment, thouf^ it was 

thiee handled years past ; for the prescription ooght to com- 

nenoe since the oidowment, which was rabseqaeat to the time 

of limitation. 

Aa<lM i€><— - 2&. Secondly, every prescription most have a continned and 

1 Iml 113 k peaceable asage and cnjoymeot : for if repeated usage cannot 

8«s&3WiiL be proted, the prescription will fiuL Bat where a title has 

once been gained by prescription, it will not be lost by miy 
intermption of the enjoyment of it for ten or twenty yean. 
^^"^ 26u ThaSf if a perMm has a right of common by preaeriptioB, 

and he takes a lease of the land for twenty years, whereby the 
common is saspended, he may, afk«r the determinatioD of the 
lease, daim the common again hj prescription ; for the suspen- 
sion was only of the enjoyment, not of the right. 

27. Formeriy a person might have prescribed for a right, 
though the enjoyment of it had been sosponded for an inde- 
finite time : bat this is now altered, as will be shewn in the next 
Chapter. 
^ ^ ? *!?* 28. A prescription most be certain ; therefore a preacription 



2 RoiLAii.2e5. to pay for tithes a penny or thertabouUj for every acre of arahk 

land is bad. It must also be reasonable : thus a prescriptkm 

for setting out tithes, without the view of the parson, is void ; as 

being unreasonable. But a prescription may be reaaonafak^ 

though it be unusual or inconvenient; as for a person to hate a 

way over a churchyard, or through a church. 

^^ **^ 29. A person cannot prescribe to do a wrong, or any thing 

Jic. 491. that would be a nuisance to others; as to erect a dove-cote or 

Saiid«n,* pigeon-house on his lands, if it be a nuisance ; (nt to lay logs of 

lb. 446. wood in the highway, and suffer them to continue there for a 

long time ; for this is also a nuisance. 
1 Init. 115 1. 30. There can be no prescription against an act of parliament; 

beoause that is the highest proof and matter of record in law : 
but a man may prescribe against an act of parliament* when 
his prescription is saved or preserved by another act of par- 
liament. 
Idem. 31^ i^rd Coke says, there is a diversity between an act of 

parliament in the negative, and in the affirmative ; for an afBrm- 
ative act does not take away a custom. Moreover^ there is a 
diversity between statutes that are in the negative: for if a 
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statute in the negative be declaratory of the ancient law, that is, 
in a£Brmaiice of the common law, there, as well, a man may pre- 
scribe or allege a custom against the common law ; so a man may 
do against such statute ; for consuetudo privat cotnmunem leg^m. 

32. Mr. Hargrave has observed upon the above passage, that idem, note, 
this appears to be a good rule ; for if a statute is merely decla- 
ratory of the common law, the latter should be construed as 
it was before the recognition by parliament ; consequently its 
operation should not be extended to the destruction of prescrip- 
tions and customs, which were before allowable. As to the use 
of negative words in such a case, they migdt, either^ arise from 
the subject, or be a mode of expressing what the oopoimon law 
was; in either of which'cases there could not be. any colour of 
reason for giving more effect to negative, than belonged to 
a£Brmative words. In short, to say that a statute merely de- 
claratory of the common law, being expressed in the negative 
words, should operate on subjects to which the common law was 
not applicable, seemed to be a direct contradiction : — for how 
could a statute be merely declaratory, if it was in any degree 
introductive of a new law. However there were books in which 
Lord Coke's distinction, in respect to negative statutes de- w. Jones, 370, 
claratory of the common law, was denied. 

If those who opposed his opinion had meant only to say, that 
in the instances by which he illustrated this rule, the negative 
words of the statutes not only imported something more than a 
declaration of the common law, but were also intended to anni- 
hilate all particular customs clashing with it ; or that on other 
accounts the instances were not apt ; there might possibly be 
some colour for their dissenting from Lord Coke : but what was . 
professed to be controverted was the distinction itself, which, as 
he understood it, seemed to be perfectly unexceptionable. 

33. Lord Coke says, the statute 34 Edw. 1. provides that i Intt. 116 a. 
none shall cut down any trees of his own within a fprest, with- 
out the view of the forester: but inasmuch as this act was in 
affirmance of the common law, a man may prescribe to cut 

down his woods, within a forest, without the view of the forester. 
This doctrine has been frequently denied : but is defended by 
Mr. Hargrave, with his usual learning and ability. 

34. A man cannot prescribe against another's prescription ; for Aldred'scue, 
the one is^ as ancient as the other : thus, if a man prescribes ^ MoSl 105, 



428 



How & pre* 
MriptioD may 

1 Inst 114 b. 



4 Rep. 86 a. 



Cowper «• 
Andrews, 
Hob. 39. 



4 Rep. 87 a. 



Luttrers case, 
4 Rep. 86. 



Finch, B. 1. 
€• 3. s. 28. 



Aate, 8. 25. 



Titk XXXI. Prescriplion. Ch. I. t. 34— 4 T. 

for a way, a light, or any other easement, another cannot allege 
a prescription to prevent the enjoyment of it. 

35. A prescription may be lost b^ unity of possession, of as 
high and perdurable an estate in the thing claimed, and in the 
land out of which it is claimed by such prescription, because it 
is an interruption in the right. 

36. So where the subject matter of a prescription is destroyed, 
the prescription is lost : as if the repair of a castle be claimed 
by prescription, and the castle is destroyed, the prescription is 
gone. 

37. But no alteration in the quality of the thing to which a 
prescription is annexed will destroy the prescription : as if a 
person prescribes in a modus flecimandi Yor tithes of a park, and 
the park is disparked, yet the prescription continues ; for it is 
annexed to the land. 

38. So, if a man has estovers by prescription to his house,, 
although he alters the rooms and chambers of it, as to make a 
parlour where there was a hall, or a hall where the parlour was ; 
and the like alteration, of the qualities, not of the house itself; 
without making new chimnies ; by which no prejudice accrues 
to the owner of the wood ; it is not any destruction of the pre- 
scription. Although he builds new chimnies, or makes an 
addition to the old house, he shall not lose his prescription : but 
he cannot employ any of his estovers in the new chimnies, or in 
the part newly added. 

39. A person having two old fulling miHs, to which was an- 
nexed, by prescription, a right to a water-course, pulled them 
down, and erected two mills to grind corn. It was resolved, 
that as the mill was the substance, and the addition demon- 
strated only the quality, and the alteration was not of the 
substance, but only of the quality, or the name of the mill, 
without any prejudice in the water-course to the owner, the 
prescription remained. 

40. If a person has liberties by prescription, and after takes 
a grant of them by letters patent from the King ; this deter- 
mines the prescription: for a matter in writing determines a 
matter in^atV. 

41. It has been stated that a prescription must have a con- 
tinual and peaceable usage and enjoyment ; therefore, a pre- 
scription may be lost, by neglecting to claim or exercise it. 
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42. Sir W, Blackstone obseires. that estates acquired by !>««»«* of pit- 
prescription are not» of course^ descendible to heirs general, like 2 Comin. 266. 
* other purchased estates, but are an exception to the rule : for> 
properly speaking, the prescription is rather to be considered as 
an evidence of a former acquisition, than as an acquisition de 
fiovo. Therefore, if a man prescribes for a right of way in 
himself and his ancestors, it will descend only to the blood of 
that line of ancestors in whom he so prescribes ; the prescription 
in this case being a species of descent. But if he prescribes for 
it in a que estate, it will follow the nature of that estate in which 
the prescription is laid, and be inheritable in the same manner, 
whether that were acquired by descent or purchase ; for e?ery 
accessary foUoweth the nature of its principal. 
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Section I. 

Thb weond soit of preBcriptioo is that which arises fiom the 
sefenl statutes of limitatian, in oonseqnence of which no action 
canbenaintaioedy Ibr Aereoorery of anyreal property, after an 
nninteinipted po sswaaon of a certain number of years. It is dif- 
ferent from Ae prescription by immemorial usage; for by that a 
right is acquired to an incorporeal hereditament: but by this 
last kind, no positive right or title is acquired, but only the 
remedy for the recoveiy of eithtf a corporeal or incorporeal here- 
ditament ts taken away ; from whence it may be property called 
a negative prescription. And in a modem case, the Conrt of 
King's Bench said, the statutes of limitation operated as an ex- 
tinguishment of the remedy of the one, not as giving the estate 
to the other. 

2. This kind of prescription is as ancient as that which arises 
from immemorial usage. Thus we read in Bracton: — Loma 
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enim passessio (dcut jus) parit jus postidendi, ei toUit 4ictumem 
vero domino fquandoqueufutm^ quandoquc aUam^quumdofuM onmem* 
Quia omnes actiones in mundo, infra eerta tempera,- Mbent UmiUh • 
tionem. 

3. By the old law no seisin could be alleged by tbedenaiidant i insi. ii4b. 
in a real action^ but from the time of King Henry I. By 2-^94,238. 
the statute of Merton» 20 Hen. 3. the seisin must have been 

alleged from the time of King Henry 11. ; and by the statute of 
Westm. 1. 3 Edw.l. c. 69. the seisin must have been alleged from 
the time of King Richard I. 

4. The period established by the last of these statutes in* StotutesofLi- 

mitatiOD* 

creased every day, till at last there was scarce any limitation at 3 Comni. 189. 
all ; so that it became necessary to fix a certain time within 
which a claim to lands and tenements must be made^ and be- 
yond which an uninterrupted possession became a good tide, by 
operating as a bar to every kind of action. This was effected 
by the statutes 32 Hen. 8. c. 2. and 21 Ja. L c 16. which 
were made for the purpose of quieting the titles .to estates, 
and avoiding suits ; and have therefore been called statutes of 
repose. 
6. The first section of the statute 32 Hen. 8. enacte, ** That ¥^ "^"^ "^ 

. right. 

no manner of person or persons shall sue, have, or maintain any 
writ of right (a), or make any prescription, title, or claim of, to, 
or for any manors, lands, tenements, rents, annuities, commons, 
pensions, portions, corrodies, or other hereditamenta, of the pos- 
session of his or their ancestor or predecessor ; and declare and 
allege any further seisin or possession of his ancestor or prede- 



(a) [By the stat. 3 & 4 Will. 4. c. 27. s. 36. it is enacted, that no real and mixed 
actions shaU be bronglit ^ter the 31st December, 1834, with the exception of those 
founded on a writ of right of dower, a writ of dower wndi nihH hab^, a ipmre impidk, 
and an ejectment, and also, except a plaint for freebench or dower: consequently the 
the writ of right above mentioned, and all other writs upon which real and mixed actions 
were founded, cannot, with the above exceptions, be brought, after that day, by any per- 
son then having a right of entry. By the 37th section a forther period of dSc Alonlhs is 
allowed to those who, on the 31st day of Deoember, 1834, skaUhave a right of ootiois but 
who shall not have a right of entry. By the 38Ui section, the rights of persons an saved 
who should be entitled on the 1st day of June, 1835, to real actions only (their right of 
entry having been taken away by descent cast, discontinuance, or warranty), and they 
are empowered to maintain their writ or action after the 1st day of June, 1835, but only 
within the period daring which, by the provisions of the act, they might hav^ made an 
entry npon the land, if their right of entry had not been so taken away.] 
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cesser, but only of the seism or possession of his ancestor or pre* 
decessor which shall be seised of the said manors, &c. within 



»» 



Dtily V. King, threescore years next before the tetU of the same writ.' 

6. In consequence of this clause, a writ of right could not 
be maintained by any person without shewing an actual seisin^ 
taking the espkes or profits, either in the demandant himself, or 
the ancestor under whom he claimed, within sixty years. 

riTe^riehuf'^ 7. As to incorporeal hereditaments, acquired by immemorial 

usage« the clause which has been just stated extends to them ; 
therefore, nothing could be claimed by prescription without 
shewing a possession within sixty years. 

As to avowries. 3. By the 4th section of this statute, it is enacted, " That no 

person or persons shall make any avowry or cognizance for any 
rent, suit, or service, or allege any seisin of any rent, suit, or 
service, in the same avowry or cognizance, in the possession of 
his or their ancestors, or predecessor or predecessors, or in his 
own possession, or in the possession of any other, whose estate 
he shall pretend or claim to have, above fifty years next before 

Statute at large, the making: of the said avowry or cognizance.'' 

edit. 1816. fol. ^ . ° , , -^ . ^ . . 

This section only extends to rent, suit, and service ; and not to 
such services as may not accrue within the time limited in it, of 
which an account will be given hereafter. 
Berirs case, 9, In the two sections of this statute which have been stated, 

4 Rep. 6, _ 

the word seisin is used generally and indefinitely. But it has 
been resolved, that as to a writ of right, it shall be intended of 
an actual seisin ; and as to avowries, it shall extend to a seisin 
in law, as well as to a seisin in fact 

A»toj^t»of 10. By the statute 21 Ja. 1. c. 16. s. 1. it is enacted, ^' That 

all writs otformedon in descender ^ formedon in remainder, and 
farmedon in reverter (a), of any manors, lands, tenements, or other 
hereditaments whatsoever, at any time thereafter to be sued or 
brought, by occasion or means of any title or cause thereafttt 
happening, shall be sued or taken within twenty years next after 
the title and cause of action first descended or fallen ; and at no 
time after the said twenty years." 

SBrod.&BiDg. 11. [Until the recent case of Tolson 17. Kaye,]itwas not de- 
determined whether, under this statute, a person claiming an 



(a) [These writs aie abolished by the sut. 3 & 4 Will. 4. c. 27. as. 36, 37, 38. 
Vide supra, note to sect, 5. of this chapter.] 



TUk XXXI. Prescription. Ch. II. s. 11—12. 433 

estate tail by descent, was barred by the neglect of the pre^ 
ceding person, entitled to the estate tail, in not making an entry, 
or bringing a writ of formedoriy within twenty years from the 
time when his title accrued. It was contended that he was not 
barred, because the issue in tail did not take in the character of 
heir to their immediate predecessor, but as issue of the body of "^i^ ^^- c- ^* 
the first donee, and described as such in the original gift of the 3 Rep. 41 b. 
estate tail, and were therefore not affected by any act of their 2 ves.634. 
ancestors. That where a person became entitled to an estate 
tail, as son, nephew, or cousin, to the person last seised of it, a 
new title and cause of action first descended to him, as issue of 
the original donee; and so he was within the letter of the 
statute, and had a new period of twenty years to bring his 
formedon. 

That although a tenant in tail might bar his issue by fine, in Tit 35, 36. 
consequence of the statutes made for that purpose ; and by a 
common recovery, on account of the supposed recompence in 
value ; yet that, if he did not avail himself of these modes of 
barring his estate, it was still within the protection of the statute 
De Donis; and he could not by any other positive act of his, or 
by his laches, destroy the rights of those who became entitled to 
it after his death. 

12. The general opinion however was, that in consequence of 
the words first desceftded, if a person entitled to an estate tail 
neglected to bring his v/rit of formedon within twenty years after 
his title first descended, he and also his issue would be barred ; 
for if the issue brought a formedon, it might be answered that 
the title first descended to his ancestor or predecessor upwards of 
twenty years before. And this construction was confirmed by 
the opinion of a majority of the judges in the case of Stowell Ploivd. 374. 
t). Zouch, in which two of the judges said, that if a tenant in 
tail was disseised, and the disseisor levied a fine, and five years 
passed, and afterwards the tenant in tail died, the issue in tail 
should have a new period of five years to make his claim, for a 
new right came to every one of them per formam doni* But. 
this was utterly disavowed by Dyer and Catline, C. J., and all 
the other judges, who said that the word Jirst, which ought to 
be added to the word descend, would not suffer every descent to 
have five years. 

That as the words of the statute of Fines, 4 Hen. 7. upon Tiu35. c. 11, 

VOL. 111. F F 
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whi^h the abofe opinaon of the majonty of the judges mmm 
foanded, were nearly amilar to those of the statute 21 Ja. 1. 
it might 1)6 fairly prasained, diat the jadges woold now adopt 
this leasoniDg ; and give the same efiect to the words Jbv/ dt- 
seended, in the stat 21 Ja. 1. as in the statate of Fines, (a) 

[Since the pieeeding observations were written, the case of 
Tolson V. Kaye has decided that the twenty years, within which 
a formedan in the descender ought to be brought under die stat. 
21 Ja. 1. c. 16. begin to ran when the title descends to the fint 
heir in tail, unless he be under disability.] 

13. The word fallett in the stat 21 Ja. 1. is clearly apfdi- 
cable to estates in remainder and reversion; and it has been 
always held that writs afformedon in remainder and rererter 
may be brought at any time within twenty years after the de* 
termination of the preceding estate tail, though such preceding 
estate tail should have continued for centuries; becaoe br 
such determination the title and action Jirti detcemled snd 
fell. 
Ai to entry 14. It is further enacted by the statute, '' that no person or 

upon lands. 

persons shall at any time thereafter make any entry into maj 

lands, tenements, or hereditaments, but within twenty j^ears next 

WiddowMm o. after his or their rieht or title, which should thereafter first de- 
Earl of Hv- ^ 
no|ton, 1 Jac. icend or accrue to the same ; and in default thereof such persons 

* ' so not entering and their heirs shall be utterly eacloded and 

disabled from such entry after to be made." (A) 



(«) In Cotterell v. Dnttoo, 4 Taunt. 826. Mr. J. Heath held, that there was no 
diSerenoe between the iiaue in tail and other heiis ai was f appeaed^— Nolv to 

(6) [Byttat.3&4 WiO. 4.C.27. S.2. it is enacted that after the 31st day of Dec 
1833, no perwm shall make an entiy or distress, or bring an action to reoorer any Innd 
or rent, bat within twenty years next after the time at which the right to make nch en- 
try or diitiasi, or to bring such action, shall have^ first accrued to some person tfaioaga 
whom he claims, or if such right shall not have aocmed to any person through whom be 
claims, then within twenty years next after the time at which the right to make such en- 
try or distress, or to brag such action shall have first aocitied to the person making or 
bringing the same. The next section explains when rights shall be deemed to have 
accrued in the following words : " That in the construction of diis act the n^ to 
make an entry or distress, or bring an action to recover any land or rent, shall be dcei—rt 
to have first accrued at such time as hereinafter is mentioned, (that is to say,) when the 
person claiming such land or rent, or some person through whom he claims, shall in re- 
spect of the estate or interest claimed, have been in possession or in receipt of the profits 
of such land, or in receipt of such rent, and shall while entitled thereto have been disb^ 
possessed, or have discontinued such possession or receipt, then such right shall be dflem- 
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16. Under thm clause all persons must enter within twenty 
years after their title accrues ; and all those who are entitled to 
estates tail in remainder, or to reversions in fee simple expectant 
on the determination of estates tail, must enter within twenty 
years after the determination of such estates tail ; because their 
title first accrues by such determination, (c) 

16. An entry can only be made where there is an existing Tit. 29. c. i. 
right of possession ; for where that is lost, the right of entry is 

gone. Thus where an estate tail was discontinued ,(^0 the estates 

in remainder, and the reyersion expectant therdbn, wei-e devested ; Tit. 2. c. 2. 

and the issue in tail, as ako the persons entitled to the estates in 

remainder, and to the reversion were barred of their entry, but 

not of their real action: 

17. A right of entry might also be destroyed by a descent, (e) Lit.. ». 385. 
unless the heir laboured under any of the disabilities which will g. 7. 

be mentioned hereafter. But by the stat. 32 Hen. 8. c. 33., iA»J*-"*^- 
which has been already stated, it is enacted, that a descent from Carter v. Tash, 

1 Salk. 241. 
ed to have first accrued at the time of such disposaessioo or discontinuance of possession, 
or at the last time at which any such profits or rent were or was so received ; and when 
the person c1aiming«sixch land or rent shall claim the estate or interest of some deceased 
person, who shall have continued in such possession or receipt, in respect of the same 
estate or interest, until the time of his death, and shall have been the list person en* 
titled to such estate or interest, who shall have been in such possession or receipt, then 
such right shall be deemed to have first accrued at the time of such death ; and when the 
person claiming snch land or rent shall claim in respect of an estate or interest in posses- 
sion, granted, appointed, or otherwise assured, bjaoyinstitiment (other than a will,) to 
him, or some person through whom he claims, by a peiaon being, in respect of the same 
estate or interest in the possession or receipt of the profits of the land or in the receipt of 
the rent, and no person entitled under such instrument shall have been in such posses- 
sion or receipt, then snch right shall be deemed to have first accrued at the time at which 
the person elaiming as aforesaid, or the person through whom he claims became entitled 
to such possession or receipt, by virtue of such instrument; and when the estate or in- 
terest claimed shall have been an estate or interest in reversion or remainder, or other 
future estate or interest, and no person shall have obtained the possession or receipt of the 
profits of such land or the receipt of such rent in respect of such estate or interest, then 
such right shall be deemed to have first accrued at the time at which such estate or interest 
became an estate or interest in po s session ; and when the person claiming such land or 
rent, or the person through whom he claims, shall have become entitled by reason of any 
forfeiture or breach of condition, then such right shall be deemed to have first accrued 
when snch forfeiture was incurred, or such condition was broken.] 

(c) [See the conclunon of section 3 of stat. 3 & 4 Will. 4. c. 27. and sect 5. ib.] 

(d) [By the 39 section of the above act, it is enacted. That no descent cast, discon- 
tinuance, or warranty, which may happen, or be made after die 31st day of Dec. 1833, 
shall toll «r defeat any right of entry or action for the recoveiy of land.] 

(e) Ib. 

F f2 
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a disseisor shall not have that effect, unless he bad been in peace- 
able possession for five years next after the disseisin. 

18. Lord Coke says, this statute does not extend to any 
feoffee or donee of the disseisor, mediate or immediate ; and 
that abators and intruders are out of it, because it is penal. It 
followed, that the descent of an estate from an abator or intruder 
to his heir, took away the entry of the person having right, and 
put him to his real action. 

If a person seised of lands in fee devised the same to a 
stranger in fee, and died, by which the freehold in law vms cast 
upon the devisee, and the heir of the devisor entered and died 
seised, this descent should not take away the entry of the de- 
visee; for, as Lord Coke observes, he would then be utterly 
without remedy. But be must enter within twenty years, be- 
cause a writ of right did not lie for a devisee. 

19. It is laid down by Mr. Serjeant Williams, that an actual 
entry is not required to avoid the statute of Limitations ; for if 
an ejectment be brought within twenty years, no previous actual 
entry seemed necessary, (a) 

20. In consequence of the statute 21 Jac. 1. a peaceable pos- 
session for twenty years takes away the right of entry of all 
persons who are not within the savings of the act ; and in such 
case a release of all actions, from the person entitled to the right 
of property, will create a good title ; for no writ of right can 
be maintained for the fee simple after such a release. 

21. An uninterrupted possession for twenty years not only 
gives a right of possession which cannot be divested by entry^ 
but also gives a right of entry. So that if a person who has 
such a possession is turned out of it, he may lawfully enter, and 
bring an ejectment for its recovery; upon which he will be en- 
titled to judgment. Thus a possession for twenty years, in this 
case, forms a positive prescription. 

22. The [former] statutes of limitation never ran against any 
person, unless he was actually ousted or disseised. Thus it was 
laid down in a case respecting the statute of Fines, which is in 



(a) [By sect. 10. stat. 3 & 4 Will. 4. c. 27. it is enacted that no penonshaU be 
deemed to have been in possession of any land within the meaning of that act, merely 
by reason of having made an entry thereon: and by sectioQ 11. that no continual or 
other claim upon, or near, any land, shall preserve any right of making an entry or 
distress, or of bringing an action.] 
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fact a statute of Limitation, that he who had the estate or interest Tit. 35. c. id. 

in him could not be put to his action, entry, or claim : for he 

had that which the action, entry, or claim, would vest in or give 

him. And it was not only necessary that the person should be 

out of possession, but it was also necessary that the possession Doe v. Reed, 

should be adverse to, and inconsistent with, the title of the 232.^™ 

claimant, (b) * P??*;^.'^®: 

^ -^ , 3 B. & Adol. 

23. Where a person has conveyed away the legal estate in 738. 
lands to a trustee for himself, for any particular purpose, and 
continues to hold the possession, he becomes tenant at will to 

such trustee; and his possession not being adverse to the title |^^^' 
of the trustee, the statute of Limitations will not operate in such 8 East. 248. 
a case, (c) 

24. Joint tenants, coparceners, and tenants in common, having VideTit.18,19, 
a joint possession and occupation of the whole, [previously to 

the late statute of Limitations,] it was settled that the posses- 3 & 4 Will. 4. 
sion of any one of them was the possession of the others, or 
other of them, so as to prevent the statutes of Limitation from 
affecting them ; nor would the bare perception of all the rents 
and profits by one operate as an ouster of the other, (d) 

25. In ejectment, on a trial at bar, the statute of Limitations Ford v. Grey, 
was insisted on : but it was ruled by the Court, that the posses- 6 Mod'. 44.' 
sion of one joint tenant was the possession of the other, so far as 

to prevent the statute of Limitations. The same point was de- Tit. 19 & 20. 
termined as to coparceners, in the case of Davenport v. Tyrrel, 
and as to tenants in common, in the case of Fairclaim v. Shack- 
leton, which have been already stated. 

26. A person being seised in fee, having two daughters, de- Reading v. 
vised his lands to his grandson, by his eldest daughter, in fee. 2 Salk. 423. 
The grandson died without issue. The heir of the grandson and 

the heir of the coparcener entered into the land, and took the 
profits by moieties, for twenty years together, upon the supposi- 
tion that the devise was void for a moiety. The mistake being 
discovered, the heir of the grandson brought an ejectment against 
the heir of the other coparcener. Upon a special verdict, it was 

(5) [SeesectioDs20, 21, 22»23, 24 of statute 3 & 4 WUl. 4. c. 27.] 

(e) [See section 25 of the same statute.] 

(d) [But DOW by the I2th section of the act it is enacted, that the possession of one or 
more of several coparceners, joint- tenants, or tenants in common, shall not be deemed 
the possession of the others.] 
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objected^ (hat the bringing the ejectment agiup$t th^ hm of t)ii9 
coparcener for this moiety admitted the plaintiff to be ^t of pear 
session for twenty years, and then he was barred by the Statirt? 
of Limitations. 

The Conrt, however, laid it dowp, that the statute of Limita- 
tioDs never runs against a man, bat where he is actually ousted 
or disseised ; and true it was, one tenant in common might dis- 
seise another : but then it must be doBje by actual disiBeisin, and 
not by bare perception of the profits only (a). 

27. Where lands are held by the rector of a parish, aa a eon- 
pensation for tithes, this will not be considered as an advene 
possession. 
Bm v. Ttmn, 28. In ejectment a verdict was found for the plaintiff^ subject 
542. ' to the opinion of the Court, whether the plaintiff'a right ot 



covery was not barred by the statute of Limitations. T^ les- 
sors of the plaintiff, who were lords of the manor of ^eddingtoD, 
in Surry, sought to recover the lands as parcel of the mancM*, 
against the defendant, who was rector of the parish, and claimed 
them as parcel of the rectorial glebe. The lo^s of the manor 
had a right of presentation to the rectory, and were also entitled 
to a portion of the tithes. At various times there bad been a 
mutual exchange of lands and tithes between the lords of the 
manor and the rectors, which had given rise to much confasion, 
concerning their respective rights. To prove posseasioa in the 
lessors of the plaintiff, a deed was produced, dated in 1703, by 
which the then lord of the manor demised to ttie rector the lands 
in question for forty years, reserving a certain rent ; and the 
rector covenanted with the kasor, that he and his heirs shoold 
have the tithe of oats of the parish. The rectors continued to 
hold the possession after the expiration of the leajse, but with- 
heid the rents for upwards of tw^ty years: the lords of the 
manor continued to take thie tithe of oats^ 

The Court was of opinion, that poasibly, at the time when the 

rent was withheld, it was agreed between the th^i rector and the 

lord of the manor, that if the latter were permitted to receive the 

tithe as before, the former should be permitted to retain the land 

Vide Doev. demised ; therefore that the possession of the land by the rector 

m^'c 14 ^^ °^^ adverse, so as to let in the operation of the statute of 

Limitations. 

(a) See note (^d), section 24, supra. 
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29. [PreTbiiBly to tke statute 3 & 4 WiU. 4. c. 27,1 where A lease poet- 

- . . 1 . 1 r. 1 pone« the right 

tiiere waa a Talid existing lease, the ngbt ot entry was postponed of entry. 
till such lease was determined; becaoap the right to the posses- 
skm first deaoended or aecraed upoa the determinatioii of the 
lease. Nor waa the plaintiii^ is sacb case, obliged to shew that 
he* had receif ed any rent on the lease. («) 

30. In ejectment for lands at Deptfard, hi Kent, the lessor of ^^ ^' 
the plaifrtiff claioied the estate as heir at law to John and Rtmn. Eject. 

Ann No 1 

Edmund Walthew« who had granted long leases of the premises, p«%iB,ed.i795> 
rjescrviiig rent Tke leases expbred in 1789, on which one 
Elizabeth. EUerbeck had entered in the name of herself and the 
lessor of the plaintiflP; and Mr. Maddox, the defendant, had 
bioii^^ ao ejectment, claiming not onfy by an assignment of the 
leaee» nnder which be had got into possession, but also by a con- 
veyance of the reversion by lease and rrie^se, from the heirs of 
Dame Elizabeth Hundell; who, he stated, was the heir of John 
and Edmund Walthew. 

Maddox recovered the premiaes at Maidstone in 1791; and 
Mrs. Ellerbeek being thrown into gaol fcr the costs, died there r 
hut her sister made an emtry^ and brought an ejectment ; which 
was tried before Mr. Baron Hotbam at Maidstone, in 1794, 
whete she proved her right, aa heir of John and Edmund 
Walthew. 

Fcr the defrndant it waa otgeoted* that supposing the pedigree 
auflieiently proved, aa there waa a rent reserved on the leases, 
the lessor oi the pkintiff was bound to shew that she herself or 
some of the ancestors from whom she derived her title and de- 
sceat, had received thia rent within twenty years previous to the 
commenoecaent of the action ; the jadge thinking ^1 was neces- 
sai^ to piove a possessory title, the rent being in lieu of the 
land, oonaidered the objection as fatal^ and upon it nonsuited 
the plaintiff. 

Mr. Serjeant Bond (from whose manuscript this case was 
taken) mot? ad to set aside the nonsuit He said it was a general 

(•). [Bia b|r tlM 9tk taetioo of a At 4 Wilk 4. c. 37. tke right of tlto ptnon entitled to 
tl^liiid, to make anentrj^ ordistnts, ortobrii^ an action, ihaU be dMoedtolMTQ 
first accrued at the time at which the rent (of twenty sbilliogs or upwards,) reserved hj^ 
such lease was first received by the person wrongfully claimmg : and no right shall be 
deemed to have first accrued, upon the determtnatioa of such lease, to the person right- 
ftilly entitled. See also sections 7 and 8 of the above act.] 
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qaetboa whether a penoo aeised of a ic p uaiu i 
term for yearB, was boond, in order to eatitle himmtM to 
in ejectment, to shew, as part of his coe, that ke had 
been poewncd, within any particular limitB, of the 
upon the leaaes. It woold be admitted that if 
senred, he coold not be expected to shew Aat avy thivg^ 
ceiyed : but as fealty was at least the implied aenrioe mafl 
cies* if no rent, the party most shew he had ic 
if a pepper-eoro was only reserved, he mwst p ros e aeisni of 
Nothing of this was to be found in the statate of 
21 Ja. 1. ; that alone could have given birth to this nde, 
only directed that the entry must be made within twmt j i 
after the title accrued ; and as ejectment only by where the tiik 
of entry was found, it could only be brought within twmlj 
That here the leases expired in 1789; c o nse q uently the 
ment being brought within twenty years after the title 
the statute was satisfied: he concluded that all 
analogy to this statute was false, and there was no rale of law 
which authorized the defendant's objection. If the rent had wot 
been received, the same statute had taken away the remedy by 
action of debt, after six years, but not the right. Tlie right re- 
mained to the rent; and, according to Foster's case, dte older 
Statute of Limitations did not apply to a tent reserved by deed. 
The fact of payment was not a requisite or direct point to be 
proved in. this action : he did not undertake to make out that he 
was entitled to the rent ; he only was to shew he was entitled to 
the poesession, the term bong elapsed. 
Bro. Abu In real actions sometimes esplees were part of the demandant's 

case, as in a writ of ri^t: but in others, as in cetaooft or eacheaty 
where they claimed a seigniory or revenion, none were alleged. 
That non-receipt of rent in that line of descent, in which ptain-* 
tiflb claimed, might operate as a consideration or presumptioD 
for the jury to go on, and lead them to suppose the right was 
not in the plaintiff: but if the defendant had shewn this^ the 
plainti£b might have rebutted such a presumption by evidence 
in reply. That, at all events, not receiving the rent was only a 
question for the jury, and could not warrant a nonsuit, as if it 
was as necessaiy a requisite, as proof of a conversion in trover, 
or of esplees in a writ of right. 
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The Coart set aside tbe nonsuit, Lord Kenyon going rery 
much on Bond's argument. 
31. Thomazine Taylor being tenant in fee simple of acus- Doev.Daavers^ 

7 "Plftrt- 299 

tomary estate, held of the manor of Stepney, demised the same 
to D. Whiting for forty-one years, with a proviso for re-entry on 
non-payment of the rent. The lessor died in 1780» and in 1782, 
Thomas Danvera was admitted as her heir to the said premises* 

The plaintiff claimed under the will of T. Taylor ; but though 
the testatrix died in 1780, and the will was established in 1782, 
yet owing to the lease, which did not expire till June 1800, the de- 
visee did not enter or bring an ejectment till Hil. Term 1802 ; but 
suffered the heir at law of the testatrix, who was admitted to the 
premises, and afterwards the defendant his son, to whom they 
descended in 1791, to take the rent during the intermediate 
time ; and this though there was a proviso in the lease for re- 
entry in case of non-payment of rent. 

It was contended on behalf of the defendant, that taking this 
to be freehold, the lessor of the plaintiff was barred by bis 
laches ; and it was no answer to say that the outstanding lease, 
which continued to run till Midsummer 1800, prevented his 
entry before ; for it was still competent to him to have entered, 
without committing a trespass ; as to demand rent or fealty, or 
to obtain seisin of the freehold. 

Mr. Justice Lawrence. — '' Must not an entry, to avoid the 
statute of Limitations, be an entry for the purpose of taking pos- 
session ; and how could the lessor have lawfully entered for that 
purpose during the continuance of the lease ?" 

If this were so, a right of entry might bb preserved, even after 
an ouster of the rents and profits for above sixty or one hundred 
years, which would entirely defeat the object of the statute^ 
which was to quiet men's possessions ; and it would be incon- 
gruous to hold that an ejectment might be maintained, after a 
real action was barred by length of time ; and that such an effect 
should be produced by a tenancy from year to year, or even a 
tenancy at wilL The tenant in possession according to Taylor i Buit. ii3. 
V. Horde, enjoyed as the covenanted bailiff of the tenant of the 
freehold ; and as a recovery of a term did not displace the free- 
hold, so, according to Lit. s. 411, there might be a disseisin of 
the freehold, pending the term, which should be no ouster of the 
term : but Taylor v. Horde shewed that a mere entry on the land Tit. 36. c. 5. • 
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Hy ff p <Me did aoC operate as a dJunriBii of the tenant 
ly so as to make a good tenant to the frmeipt, 

Lofd EUettbonNif^ — ^ Diwciiiiu is said to be a penontl ties- 
atortionsowterof theaeiaiaofaiiotfaer; and in Saft. 2fi& 
Lord Holt saja, that there can be no diaaeiain withoat anactial 
espnkion. But can yon shew that the deriaee ooaU hsfe es- 
tOKd to vest the aeiain in hecsel^ vithont coaamitling a tmptn 
npon the tenant in poaaeanon ? becanse the hw docs not reipiire 
a person to do that^ vhieh wonki amke him a wrong doer." 

Shemi^thaTehadavritof entiy dniingthe opatimnaoe o( 
theleaaa^ for the poipoee of aaaerting and eetaMiahing her ri^ 
Poster of aeisin was dirtinot fipoi oaster of posactoioiv KfOflfl 
of rent by a stranger was a disseisin^ y^ th«ewaa ae oasfnof 
poascsMon ; and at any rate there nnght have been a sjayiboikal 
ddiiery of cnstoasary lands in lease* by admittanoe, sabjectto 
the lease. Besides^ the denaee might have bioaght a real ac- 
tion, whesein the|ndgmcBt is, mi habent mmmoM, ifc. witboot 
aaying any thing of the possession ; and there the demandaat 
anrnted on hia seisin, and not npon posseasion, as in ejectsKot 
If the fcct of the lands being in lease did not bar the seian of 
the owner, there waa no season why it should bar his entry, fa 
die porpose of giving him seisin. The devisee might have joa* 
tified, in trespass brought by the tenaat, thai she entered is 
Older to veat the aeisin in herself, or to assert her right, whatever 
it might be, against tlie party chuaaing and takii^ the rent, aad 
not to oust the temnt ; she might ako have entesed to diatnia 
for the rent ; and at all events, as there was a claq3e in the lean 
fioff le-entry, in defiaul^of payment of the rent, the devisee might 
have availed herself of the forfeiture^ to enter and keep poam^ 
Sion, above twenty years before. 

The statute of Limitations had ahifays been coi^tmed fknw^ 
ably, with a view to quiet possesairaa; and the qnestioa whe- 
ther receipt of rent by one tenant in common for above twentji 
years were an ouster of his companion, could never have occurred, 
if an adverse receipt of rent for auch a length of time had aot 
been considered as a bar. Now here the defiondant, and his 
liather before him, had an adverse possesaion, by receipt of the 
tent, for above twenty years ; which was not only a bar to the 
lessor^a remedy by ejectment, but gave the defendant a title to 
to the possession, from whence he could only be removed hy a 
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real action ; nod this diatiiiguUhed. the case from that of Qrcell v. Ante, i. 30. 
Ms^ddox, wl)«re tb^ only qve^tioQ was whether U wene necf aiAry 
for the leMPr pf the plaiatiff to abew a receipt of rent yriUua 
twenty y€tarB, on an ontotaading leaae ; which was holden nol to 
be necAij^ary. 

On the part pf the leaaor d tho plaintiff it waa inmted, that 
HO other right or titlis of entoy was within the^ atat«te of Limits 
tions, except th^t which was teeonipanied bgr a right of poaMt- 
sion, which the Ipa^pr eoold not have, pepdi^ th^ leaae ; and 
the payment of th? rent daring part d the time to the defendant 
and his father would not of it9e)f oaake the b/ojding of (be tf ofMit 
wrongful \ but it atiU cootinqed l^al lender the wiifinal tenevb ^ Bmhby «. 
99 the lessor was not bpvnd to take advaiiUi^ge of the (prfeiti^K^ 3 Bar. & Cren. 
find re-enter for the condition broken. The Conrt was of ^^'"^ ^^* 304—6. 



opinion, and gave judgment for the plaintiffi 

32. But if a lease were void, or considered, as a Uuat for the Seeiect.29. 
person entitled to the inheritance* it would not, in that case, ""^^ '^^^ 
postpone the right of entry. 

33. By an indenture of settlement made in the year 1668, tho Taylor v. 
estates in question were limited to the use of Sir Robert Atkyna 1 bujt. eo. 
the elder, for life, remainder to Sir K. Atkyna the younger, and 

the heirs male of his body by his then intended wife, remainder 
to the right heirs of Sir R. Atkyns the elder ; with a power to 
Sir R. Atkyns the elder, and Sir R. Atkyns the younger, when 
they should be respectively in posseaeion, to demise tli^ said pre- 
mises to any peraop or persona, for one, two^ or three lives* re- 
serving the usual rents ; and also a power to Sir R. Atkyna the 
fatU^r to limit the premises to the use of any woman he should 
paarry for her life, by way of jointure. Sir R. Atkyna the father, 
in 1681, made an appointment of the {>remi8e8 by wi^y of join tore 
to Ann Dacres for her life, and soon ^fter married her* 

Sir R. Atkyns the father, by indenturo dated i^ 1698, noder 
hia hand and seal, attested by three witneissea, and laade betweein 
himself of the one part, and f hpm^e Dacres, R. Dacres, and J« 
Dacrea, of the other part, reciting hia power of leasing, v^ owr 
eideration of the rent reserved, and in puiaua^ee of the said 
power, demised the premises, to Thomas, Robert, and Ji^hp 
Dacies, and their assigns, for and daring their natural lives, 
and the life of the longer liver of Ihem, reserving % yearly re^jt 
of 360L, in which lea^e was contained thp following ^li^use : — 
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** The true intent «nd meuung of this estnte or terra fiir lives, so 
hereby gruited and nasde to the said Thomas Ilacres, R. Dacres, 
and J* Dacres, and the soniTor of them, being to preaerre the 
aaid remainder ao limited in the premiaes, by the aaid r^ted 
indentare, to the right heirs of the said Sir Robert Atkyns the 
father, and to auch person or persons to whom the said Sir 
Robert Atkyns shall any way dispose of the same, from being 
barred by any recovery to be saffered, or by any other act to be 
attempted or done, for the barring of the same.*' 

John Dacres alone executed a letter of attorney reciting the 
said lease, and empowered Thomas Barker to take livery of the 
premises from Sir Robert Atkyns the father, for himself and for 
Thomas and Robert and every of them in their names, and for 
their use, according to the purport of the said indenture ; and to 
enter and take possession of the said premises, to the use of them 
and every of them. 

Sir R. Atkyns delivered seisin of the premises to Baiter, to 
the use of Thomas, Robert, and John Dacres : but the lessees 
were never in possession of the premises otherwise than by the 
said livery ; nor did they ever receive or pay any rent, in re« 
spect of the said premises ; and the lease was not found in the 
custody of Thomas Dacres, the surviving lessee, at the time of 
his death. 

Sir R. Atkyns the father made his will in 1708, whereby he 
devised his reversion in fee in the premises in question, and aisi. 
the lease made to the Dacres, to John Tracy, the lessor of the 
plaintiff, who afterwards took the name of Atkyns, in tail, with 
with several remainders over; and died in 1709, whereupon bis 
widow entered on the premises, claiming the same for her life as 
her jointure. 

Sir R. Atkyns the younger brought an ejectment against his 
father's widow, for the recovery of the premises in question ; 
when a verdict was found for the plaintiff, and judgment en- 
tered up accordingly. Soon after which. Sir Robert Atkyns the 
son entered into and was in possession of the premises, and by 
feoffment conveyed the same to a tenant to the pradpe, and 
suffered a common recovery. 

Sir R. Atkyns continued in possession till November 1711, 
when he died without issue male. 

Robert Atkyns who was nephew and heir at law of Sir R. 
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AtkyuB, the bod, entered into the premises^ upon the death of 
Dame Ann Atkyns, the widow of Sir R. Atkyns the father, who 
had recovered the premises in ejectment, as her jointui'e. 

Robert Atkyns died in possession in 1763; and Thomas 
Dacres, the survivor of the three persons named in the lease, 
died in 1762. 

John Atkyns the lessor of the plaintiff never was in possession 
of the premises UU 1762, when he entered, claiming as devisee 
under the will of Sir Robert Atkyns the father, and demised to 
the plaintiff. 

Two great questions arose upon this case : 1st, Whether the 
recovery was good. 2dly, Whether, supposing the recovery was 
bad, the plaintiff was barred by the statute of Limitations. 

The Court of King's Bench being of opinion that the re* Vide Tit. 36. 
covery was bad, it then became necessary to determine whether ^' ' 
the lessor of the plaintiff had made an entry within twenty years 
after his title accrued ; for otherwise he was barred of his 
remedy by the statute of Limitations. 

Lord Mansfield delivered the opinion of the Court. He said, 
an ejectment was a possessory remedy, and only competent when 
the lessor of the plaintiff might enter ; therefore it was always 
necessary for the plaintiff to shew that his lessor had a right to 
enter, by proving a possession within twenty years, or accounting 
for the want of it, under some of the exceptions allowed by the 
statute. Twenty years' adverse possession was a positive title 
to the defendant. It was not a bar to the action, or remedy of 
the plaintiff only, but took away his right of possession. Every 
plaintiff in ejectment must shew a right of possession, as well as 
of property ; therefore the defendant need not plead the statute 
as in the case of actions. The question then was, whether it 
appeared that the lessor of the plaintiff might enter when he 
brought the ejectment. Sir R. Atkyns died without issue male 
in 1711, and in 1712 Lady Atkyns the jointress died. Then 
accrued the tide of the lessor of the plaintiff; his only excuse 
for not entering was, that he was prevented by the lease to the 
three Dacres. That upon the death of Thomas Dacres, the 
surviving lessee, in 1762, a new title of entry accrued, upon 
which he entered and brought his ejectment. Three answers 
were given, any one of which, if well founded, was sufficient. 
1. That the lease was absolutely void, and of no effect. 2. If 




4« TU^XZXL 

gDod, itdel M M i Mii l bythe 
pMttaHrortbcilnitt. 3. If 
tnietion of tlM cstete tail, ii WM m 
M tbe IcMor of tbe flmmuS, «h1 
tlMrefim codd aot stop the rtatete's 
rent poMCMion, nor give him mny 

1. Thtf tbe kew m void. Sir R. Alkyas the 6&er being 
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tbey neier eiecnted it, or any ooanterpart. It did not appear 
tbey knew or consented to tbe making of it. Tbe deed 



Vidt n. as. was oat of Sir R. Atkyns, own possession. It was not foaad tbat 

tbe best rent was le^^nred, norwas there a eorenant for payment 
of the rent. 

2* Snpposng this pocket andeUrered grant of tbe ideal ia- 
eorporesl freehold a good exeentioo of the power, it was signed 
tbat it determined with the estate tail ; the only canse of the 
grant being, to preserre the reTenrion daring the estate tail, 
whieh qnalified the grant, and amonnted to a limitation ; there 
being no technical words necessary to express a contingency 
npon which an estate for lires might sooner determine. The 
deed might baire said expressly, ** If the heirs male of Sir 
Robert Atkyns the son continae so long/' or, ** that the leaae 
shoald determine, if daring the lires the estate tail shoald be 
spent:'' and the intent of die deed, {dainly expressed, waa 
tantamoont. 

3. Suppose it subsisted ; it was as a trust, and disposed of aa 
such, to attend the inheritance of the lessor of the phdntifl^ 
which came into possession in 1712, when his title and right of 
entry accrued. The lease was one of his muniments ; a m^re 
weapon in his hands : and it would be going a great way to say 
tbat such a form should take from an adverse possession the 
benefit of tbe statute. But the Court was clear, that at the trial 
a surrender of such a lea^te might and ought to be presumed, to 
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let in the statute of Limitationt. The special vcrdiet not having 
found such surrender, the Court could not come at the justice of 
the case in that shape. It was unnecessary to go into that point, 
or the former ; and it would be very improper unnecessarily to do 
it. If the Dacres had no estate by virtue of the demise in 1712^ 
then the ejectment was not brought within twenty years after 
the lessor^s title accrued ; and no facts were found to excuse 
him within any of the exceptions. Therefore the Court was un- 
animously of opinion, that there should be judgment for the de- 
fendants. 

A Writ of error was brought into the House of Lords ; and the ^ B^. P. C. 
j^idges b^g ordered to attend; the following question was pro* 
posed to them : — ** Whether sufficient appeared by the speeiai 
verdict in this case, to prevent the lessor of the plaintiff, by 
force of the statute of Limitations of the 2l8t of King James tbier 
First, from recovering in the ejectment?'' Whereupon t^e 
Lord Chief Justice Willes, having conferred with the rest of fhe 
judges, delivered their unanimous answer, — ^* That sufficient diA 
appear by the special verdict in this cause to prevent the lesaor 
of the plaintiff, by force of the statute of Limitations of the 2} 
Ja. 1. fVom recovering in the ejectment." Wbefeu{]k>n the jiid^ 
ment of the Court of King's Benoh was affirmed. 

34. [Previously to the late statute of limitaAions] where m Where, a new 
person acquired a new right, he was aHo^med a new period of "Iw^^^Ib ^' 
twenty years to pursue hn remedy; though he had negkotad g.^^ ^^ 
the first it being a maxim of law, Ctuando duo jurti in vn& 
persond coneurruat, aquum est ac H enmt m diverm. (a) 

36. A tenant in tail of lands held in ancient demesne con* Hunt v. 

Bourne 

veyed lihem by fine, in the court of ancient demesne, to three i saik. 339. 



2Salk.421. 



({t) [Bj ittt 3 & 4 Will. 4. c. 27. t. 20. tfie law k now altered, for it ia thereby 
emHsCBd, thai when the right of anj person to make an entiy or distress, or bring an 
action to recover any land or rent, to which he may have been entitled for an estate or 
interest in possession shall have been barred by the determination of the period hereinbe<* 
fore limited, which shall be applicable in such case, and such person shall at any tirao^ 
during the smd period, have been entitled to any other estate, interest, right, or poasibi- 
lity, in revernon, remainder, or otherwise, in or to the same land or rent, no entry, dis- 
tress, or action, shall be made or brought by such person, or any person claiming 
through him, to recover such land or rent, in respect of such other estate, interest, right, 
or possibility, unless in the mean time such land or rent shall have been recovered by 
some person entitled to an estate, interest, or right, which shall have been limited or 
taken effect after or in defea^ace of such estate or interest in possession.] 
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peraoQs for tbeir lives. He afterwards levied aaotber fine of 
the reversion, in the same court, to the use of himself and his 
heirs. 

It was determined, that the first fine created a discontinuance 
of the estate, and took away the entry of the issue in tail, during 
the lives of the three persons to whom the first fine was levied, 
but that the second fine did not make any discontinuance : 
therefore, although the issue in tail had neglected to bring his 
formedon within twenty years after the death of his ancestor, 
when his right first accrued, yet when the last life dropped, the 
discontinuance was determined, and the heir acquired a new 
right of entry ; for the pursuit of which he was allowed by the 
statute 21 Jac. 1. a new period of twenty years: for when a per- 
son has a right, and several remedies, the dischai^ of one is not 
the discharge of the other; and the word right in the statute 
means a right of entry. 
4 Bro. Pad. Upon a writ of error in the House of Lords, it was contended 

VidefH.35« for the plaintiff— 1. That the fine did not create a discontinu- 
ance, the consequence of which was, that the right of entry of 
the issue in tail commenced immediately on the death of the 
tenant in tail, which happened in 1663, above twenty yeara be- 
fore the issue entered : therefore, his entry was barred by the 
statute of Limitations. 

2. That the discontinuance, if any, did not determine with the 
estate for three lives, but still continued to bar the entry of the 
issue in tail, by the common law ; because a fee passed by the 
first fine to the cognizee, therefore the discontinuance was of the 
whole fee : but if the first fine alone did not work a discontinu- 
ance in fee, yet the second fine and warranty did, in order that 
the warranty might be preserved. 

3. That the entry was barred by the statute of Limitations, 
which enacted, that no person should enter into lands but withia 
twenty years after his right or title should first descend or accrue. 
In this case the first right or title that descended was a right of 
action, viz. to ^formedon, vrhich accrued to the issue immediately 
on the death of the tenant in tail, which happened above thirty* 
five years before; and the issue having neglected for above 
twenty years to sue for the estate, was thereby barred, not only 
of his action, but of his entry also : for otherwise, a man might 
enter into lands when he bad no way by law to recover them. 
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having lost that remedy by his own default; which would be 
absurd and inconvenient, with respect to purchasers, and the 
disturbance of long possessors. 

On the other side it was contended, that the only question in 
the case was, whether the lessor of the plaintiff might lawfully 
enter, after the determination of the estate for three lives, ^ 

granted by the first fine ; for it was not pretended that a fine, 
levied in a court of ancient demesne, would bar an estate tail. 
That the first fine made a discontinuance of the estate, and took 
away the entry of the tenant in tail, during the lives of the 
lessees only : but that the grant of the reversion by the second 
fine did not make a discontinuance in fee ; consequently, when 
the last life dropped, in 1693, the discontinuance was determin- 
ed, and the right of entry revived ; therefore, the issue in tail 
might lawfiiUy enter, and was not barred by the statute of Limi- 
tations, his right not accruing till 1693. The judgment was 
a£5rmed. 

36. It is said by Lord Hardwicke, that a remainder-man ex- i Ves. 278. 
pectant on an estate for life or years, to whom a right to enter, 
or bring an ejectment, is given by the forfeiture of the tenant for 
life or years, is not bound to do so : therefore, if he comes within vide Tit. 36. 
his time, after the remainder attached, it will be good ; nor can ^' 
the statute of Limitations be insisted on against him, for not 
coming within twenty years after his title first accrued by the 
forfeiture, (a) 

(a) [By sect. 4 of the stat. 3 & 4 Will. 4. c. 27. it is enacted, that when any right 

to make an entry or distress, or to bring an action to recover any land or rent, by reason 

of any forfeiture or breach of condition, shall have first accrued in respect of any estate or 

interest in reversion or remainder, and the land or rent shall not have been recovered by 

virtue of such right, the right to make an entry or distress, or bring an action to re- 

cover such land or rent, shall be deemed to have first accrued, in respect of such estate 

or interest, at the time when the same shall have become an estate or interest in posses* 

sion, as if no such forfeiture or breach of condition had happened. And by sect. 5. it is 

provided, that a right to make an entry or distress, or to bring an action to recover any 

land or rent, shall be deemed to have first accrued, in respect of an estate or interest 

in reversion, at the time at which the same shall have become an estate or interest 

in posKSsion, by the determination of any estate or estates, in respect of which such 

land shaU have been held, or the profits thereof, or such rent shaU have been received, 

notwithstanding the person claiming such land, or some person through whom he claims, 

shall at any time previously to the creation of the estate or estates which shall have 

determined, have been in possession or receipt of the profits of such land, or in receipt 

VOL. UI. G G 
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ia tail mizbt lawfnOy hate baned. iball anke aa caHy «r diilnw, «r brin^ 

la ntovcr such bud or icaC, bat wilbia the acriad dada^ wbidi. if i 

bad sa Ma^ coatniaed to iifVa ae a^gat have anoe flKh catiy oe 

nehactioa. Aadby ttEl.23. His caactad, that «hea ataaatflia tal of aajlaBdar 

peai ihall ba«e lude aa iMBiiart t heie af, which dbaO not openle to bar wm cMale 

or ertaies to take eflect after or ia defeaaaoe of bii crtate ta3, and any penon daD 

by virtue of such auonaoe, at the tnae of the eiecotioB thereof, or at any tieie afker- 

wards, be ia possessioB or reoeijit of the praats of flKh hud, or ia the H)cai| i l or 

icaft» aad the saaie penoo, or aay other peiaoa whatoaetar, (other than 

entitled to such ptt^ipwioo or receipt in reqiect of an olato which shall hav« takea 

eflect after or in defeasance of the estate tail), shall continne or be in sach poaaeasioa 

or receipt, for the period of twcntf years nest ther the coounencement of the tinK at 

which such assurance, if it had then been eiecaled by sach tenant in tail, or the 

who woold have been entitled to his crtato tail* if soch asaiance had aot been 

woald, without the coMeat of any other person, hare operated to bar such 

estates as aforesaid ; then at the exp ira tion of such period of twen^ TMlts, such 

asiaranrt shall be. and be deemed to hare been eifcctnal, as against any person 

daimiog any estate, interest, or right, to take eiSKt after or in defeasance of aoch 

taiL The above act extends to spiritual conits, but not to Scotland, nor to advi 

in Irelaad, is. 43, 44. 

It appears doubtful whether the 22d section of the above act will fully answer tbe por^ 
poses for which it is presumed to have been framed. Ill eflect may be thus illnstrated : 
Suppose a limitation to A. for life, remainder to B. in tail, with remaindera over, and a 
line levied by B. in 1820 : A. diss in 1830 ; twenty years' posseision from the death of 
A. in 1830, by virtue of this clause, will not, it would seem, bar the remainders expectant 
on B.'t esute tail ; for a fine then levied (i. e. at A.'s death in 1830), would not have 
had the eflect of baniog the remainden. But if a reoorery had been suffered by B. in 
1820, without the concurrence of A«, it would come within this dause, Ua at the death 
of A. in 1830, B. might by recovery have barred the remainders over.] 
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not a casual entry, but made anitno clatnandi. It, however, 
a person was prevented by force or violence from entering on 
lands, he must then make his claim as near them as he can, 
which in that case will be as effectual as if he had made an 
actual entry. 

38. If a person, having a right of entry into a freehold estate, i LUi. Ab. 516. 
enters upon part of it, such entry will be adjudged good for all 
possessed by one tenant : but where there are several tenants, 

there must be entries on each of them. A special entry into a 
house, with which lands are occupied, claiming the whole, is 
however a good entry as to the lands. 

39. On a special verdict, the single question was, whether the Gree v. Rolie, 
entry of cestui que trust would be sufficient to avoid the statute 71^/ ^' 
of Limitations of 21 Jac. 1. It was held clearly by the whole 

Court, that such entry was sufficient to avoid the statute ; and 
that they would not hear any argument on the point. 

40. It is enacted by the statute 4 Ann. c. 16. s. 16., that no Mustbefol- 
claim or entry to be mad€ o^ or upon any lands, tenements, or ^^j^, ^ *" 
hereditaments, shall be sufficient within the statute of Limita- 
tions, of 21 Jac. 1. unless upon such entry or claim an action 

shall be commenced within one year after the making of such 
entry or claim, and be prosecuted with effect 

41. By the statute 21 Jac. 1. c. 16. s. 2. it is provided, '* that Savings in the 

, . Stat. 21 Jac. 

if any person or persons that shall be entitled to such writ or 
writs, or that shall have such right or tide of entry, shall be, at the 
time of the said right or title first descended, accrued, come, or 
fallen, within the age of twenty-one years, feme covert, non compos 
mentis, imprisoned, or beyond the seas, that then such person 
and persons, and his and their heir and heirs, shall or may, not- 
withstanding the said twenty years be expired, bring his action 
or make his entry, as hef might have done before this act ; so as 
such person and persons, or bis or their heir or heirs, shall, within 
ten years next after his and their full age, discoverture, coming 
of sound mind, enlargement out of prison, or coming into this 
realm, or death, take benefit of and sue forth the same, and at 
no time after the said ten years. 

42. Upon the construction of this clause, it has been held that Doe v. Jones, 
the disabilities here mentioned must exist at the time when the 

right first accrues ; for if the time once begins to run, no subse- 
quent disability will avail. 

o 6 2 



torn, 
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Dm «. JcMB. 43. In a moiieni cue, where the mnccrtor died setaed, 

a son and daoghter infants* ai«d on the death of the ancestor, a 
slianger entered ; the son soon after went to sea, and was sop- 
posed to have died abroad, within age. It was heU that the 
danghter was not entitled to twenty yeais, to make her entiy 
after the death of her brother, bat only to ten years; more than 
twenty yean having ebpsed in the wbok since the death of the 
person last sdsed. (a) 

44. Genenlly all natoral persons, and all frediold and lease- 
hold estates in land, are within the [fonner] statutes of Limita- 
tion. And it is said by Lord Chief Baron Gilbert, that these 
statutes also extend to copyhold estates ; being made for the 
preserratioo of public quiet; and no ways tending to the prgn- 
dice of the lord or tenant : that actions concerning copyholds 
are as fully and plainly within the words of these acts, as any 
other actions ; so that there is no reason to exclude them from 




(•) [Bjtlw3&4WiIL4.c27.t.l6.itiscn«:lBd.dbtif.aitltttiMat 
rigiit of aoj penoo to make an cotiy or da^tm, or bnap an action to reoow mmj kad 
or rest, shall bavc first accrued acgnwiiag to the mwniing of the act, nek penom dkall 
have been nnder any of the dwabilitica hefeinaAer m entioped, that is to say. 
eovcftnre* idioCcy» hnacj* nnaoandness of mind, or abunce beyond 
ton. or the person cbiaunf thmogh hhn, may notwithstandiag the 
heieinbeibre fimiied shall have ezpiied, make an entiy or distress* or bring an 
recover such land or rent, at any time within Cm yean next after the time at wfaidi the 
perMm to whom snch right shall firrt have nocmed as albieaid, shall have ceased to be 
nnder any snch disability, or shall have died, (which shall have fiist happened.) And 
by sect. 17 it is provided that no entiy. distress, or action shall be made or bnmgfat by 
any penoo who. at the tiote at which his right to make an entry or distress, or to bring 
an action to recover any land or rent, shall have first aecraed. shall be under any of the 
disabilities hereiiibefore mentioned, or by any perun claiming through him. but within 
firty yean next after the time at which such right shall have first accrued, althoogh the 
perKMi nnder diaability at sudi time may have remain^ undo* one or move of such dis- 
abilities doriog the whole of snch fortjr yean, or although the term of ten yean boat the 
time at which be shall have ceased to be under any such disability, or have died, shall 
not have eipired. And by secU 18 it is provided that when any person shall be under any 
of the dinbilities hereinbefore mentiooed at the time at which his right to make an entry 
or distress, or to bring an action to recover any land or rent, shall have first accnied, 
and shall depart this life without having ceased to be nnder any such disability, no time 
to make an eotiy or distress, or to bring an action to recover such land or rent, beyond 
the said period of twenty yean next after the right of such person to make an entry or 
distress, or to bring an action to recover such land or rent, shall have fint aocmed, or 
the said period of ten yean next after the time at which such person shall have 
shall be allowed by reason of any disability of any other penon.] 
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the meaning. And Lord Kenyon held, that in the case of a 3TeniiR.i32. 
copyhold, there could be no entry for a forfeiture after twenty 
years, (a) 

45. Although it has been stated that rents cannot be de- Tit 28. c. 2. 

Q TnafQA 

vested, yet the statute 32 Hen. 8. required that avowries or See 3 & 4 will. 
conusances for any rent, suit, or service, due by custom or ^-c-^^. 1. 1. 
prescription, must have been made within fifty years. 

46. Offices with fees and profits were within the intent and 
meaning of the [former] statutes of Limitation. Thus in the con- Tit. 25. 
test which took place in the House of Lords in 1781, for the 
office of great chamberlain of England, the judges being asked 
whether the right of Lord Percy to that office was barred by Lordt' Joom. 
the statutes of Limitation, they answered, that there having been 225. 

an adverse possession of more than sixty years against him, co^it^2oV' 

without any actual seisin in him or his ancestors, his right Jehu Webb't 

would be barred in any real action by the statutes of Limitation. 47 al 

47. There are, however, some persons' estates and interests What are not 

within them. 

that are not comprehended within the [former] statutes of Limit- 
ation ; and which are therefore not affected by a nonuser or 
nonclaim for any indefinite period. 

48. Ecclesiastical corporations, and generally all ecclesiastical Ecclesiastical 

corporations. 

(a) [By the first section of the before mentioned act it is enacted that the word '* land '' 3 & 4 Will. 4. 
shall extend to manors, messuages, and all other corporeal hereditaments whatsoever, and ^* ^^* 
also to tiihe»t (other than tithes belonging to a spintual or eleemosynary corporation sole,) 
and also to any share, estate, or interest, in them, or any of them, whether the same 
shall be a freehold, or chattel interest, and whether freehold or copyhold, or held accord- 
ing to any other tenure ; and the word " rtftit" shall extend to all heriots, and to aU 
services and suits, for which a distress may be made, and to all annuities, and periodical 
sums of money, charged upon, or payable out of any land, (except moduses or composi- 
tions, belonging to a spiritual or eleemosynary corporation sole ;) and the person through 
whom another person is said to claim, shall mean any person, by, through, or under, or 
by the act of whom the person so claiming became entitled to the estate or intef'est 
claimed, as heir, issue in tail, tenant by the curtesy of England, tenant in dower, succes- 
sor, special or general occupant, executor, administrator, legatee, husband, assignee, 
appointee, devisee, or otherwise, and also any person who was entitled to an estate or 
interest, to which the person so claiming, or some person through whom he claims, be- 
came entitled as lord by escheat ; and the word " person" shall extend to a body po- 
litic, corponte, or collegiate, and to a class of creditors, or other persons, as well as an 
individual ; and every word importing the singular number only shall extend and be 
applied to several persons or things, as well as one person or thing ; and every word im- 
porting the masculine gender only, shall extend and be applied to a female as well as a 
male.] 
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of their ckuiches, being restiained from 
laws, are not quoad the estates 
right of their charches, within any ef 
and, thereibie, caimot bar their 
to bring actioiMi for recovery of their 
fu ar^ljL i^ tiae preBcribed by those rtatntes Bot 

of this oeglecty will him:- 





4l^. Tif«K Iwm mat matak the meat statute any] limitation as 
to tsie naae viskia whi^ aay action tonebing adTOWSons was to 
be bruu^ : ai leasl aoBe later than the time of Richard L 
F«r b^ iM ttaiiue 1 Mary, c 5. s. 4. it ii enacted, that the statute 
;£i! H<B. ^. shall not extend to a writ of right of advowaon, gmawt 
ij^tfii^r* ,iamm p mrmi m m i, ifc And by the atatate 7 Ann. 
c 1>. it B tm a itwi, that no osorpation shall diaplaee the estate 
of ;^ paooa ; and that he aaay present on the next avoidance, 
aa thcG^ chae had not beoi any nsnrpation ; which fwoviaioa 
1 LHLi:Sa.m. in cnct takes aany all faDitatioDS of anit about the right of 

.4; 



X. 'TWttMfe3JK4WiL 4.017 




at a 

M wspic&i, «r «QK yinrar «r cfaoBHyaHj corpontkn sole* to make an entiy 
S«e t!^ Zh Z QOBb «r to anac >■ aetan m sot, la im a m mmj laad or rent within nch period as 
^ '^ "t. c. lOO. berciaa^er a i n^innirif. next aftv the taae al which the right of soch corpontioo sole. 

or bring soch aetkn or suit, shall 

two persons in svooensaos 

in mpeU wheseof soch land or rent shall be daiB- 

shall have been appointed thereto, if the times of 

of ax jean takan together, shall amoant ^ the 

taken together shall not amount to the InO 
of jeais in addition to 
jcois, as will withthe time of the holding oCsnch two penoos and soch six jears, 
■p the foil period of az^jcnrs; and after the said 31st day of Dec. 1833, nosach 
tiy, distress actwn, or snit, &hall be made or bronght at any time bejond the 
natioa of inch period.] 

{h) [6jsectkM30<ifthe3&4iri]Li.c.37. its enacted, that after the 3lst d^ 
of Dec. 1833, no penon shaO bring any ftun impeiit, or other actiott, or any sni^ In 
cnibree a right to present to or b et tow any chnith, ricaiage, or other ec rlcMattii*al 
fee, as the patron thereof, after the expiration of soch period ashereittaAer is 
that is to say, the period daring which three ckiks in sorretHon diall have heU tbn 




TUle XXXI. Prescription. Ch. II. s. 60—62. 466 

60. Tithes beloqging to the church were not within the [foimer] Tithv. 
'statutes of Limitation; because the nonclaim of the fonuer 
rectors or Vicars of a parish could not prejudice their successors. 

Nor could the mere nonpayment of tithes be set up as a defence GUb. R. 229. 
against a lay rector^ or impropriator^ though a long possession Tit. 32. 
of a portion of tithes would create a title. 

61. Dignities ojr titles of honour are not within any of the Dignities, 
statutes of Limitation, as has been already shewn. ^'^' ^' ^' ^' 

62. It has been stated in sect. 46. that quit rents and other Rents created 
customary and prescriptive rights are comprised within the ^y^^^' 

same, all of whom shall have obtained possession thereof adversely to the right of presen- 
tation or gift, of such person, or of some person through whom he claims, if the times of 
such incumbrances taken together shall amount to the full period of sixty years ; and if 
the times of such incumbrances shall not together amount to the full period of sixty 
years, then, after the expiration of such further time, as with the times of such incum- 
brances will make up the full period of sixty years. And by sect. 31 it is provided that 
when on the avoidance, after a clerk shall have obtained possession of an ecclesiastical 
benefice adversely to the right of presentation, or gift of the patron thereof, a clerk shall 
be presented or collated thereto by his Majesty or the ordinary, by reason of a lapse, such 
last mentioned deik shall be deemed to have obtained possession adversely to the right 
of presentation or gift of such pation as aforesaid ; but when a clerk shall have been pre- 
sented by his Majesty, upon the avoidance of a benefice, in consequence of the incum- 
bent thereof having been made a bishop, the incumbency of such clerk shall, for the pur- 
poses of this act, be deemed a continuation of the incumbency of the clerk so made bishop. 
And by sect. 82 it is enacted thai in the construction of this act eveiy person claiming a 
right to present to, or bestow any ecclesiastical benefice, as patron thereof, by virtue of 
any estate, interest, or right, which the owner of an estate tail in the advowson might 
have barred, shall be deemed to be a person claiming through the person entitled to such 
estate tail, and the right to bring any quare impedit action or suit, shall be limited ac- 
cordingly. By sect. 33 it is provided that after the said 31st day of Dec. 18d3, so 
person shall bring any quart imptdit, or other action, or any suit to enforce a right to pre- 
sent to, or bestow any ecclesiastical benefice, as the patron thereof, afler the expiration of 
one hundred years from the time at which a clerk shall have obtained possession of such 
benefice adversely to the right of presentation or gift of such person, or of some person 
through whom he claims, or of some person eotiUed to some preceding estate or interest 
or undivided share, or alternate right of presentation or gift, held or derived under the 
same title, unless a clerk shall subsequently have obtained possession of such benefice 
on the presentation or gift of the person so claiming, or of some penon through whom he 
claims, or of some other person entitled in respect of an estate, share, or right, held or 
derived under the same title. And by sect. 34. it is further enacted, that at the de- 
termination of the period limited by this act to any person for making an entry or 
distress, or bringing any writ of quare impedit, or other action or suit, the right and title 
of such person to the land, rent, or advowson, for the recovery whereof such entry, dis- 
tress, action, or suit respectively might have been made or brought within such period, 
shaU be extinguished.] 
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1 iDtt. 115 a. Statute of 32 Hen. 8. : but Lord Coke lays it down that this act 
Sop. 8.44.0. does not extend to a rent created by deed, nor to a rent resenred 

upon any particular estate ; for in the one case the deed is the 

title, and in the other the reservation. 
Foster's case, 53. A. by deed indented made a feoffment in fee to B. and hia 

Moor. 3].* heirs, rendering 10<. a-year rent to A. and his heirs; of which 
\ . Jones. 238. ^^^ ^y^^ ^^^ ^^ ^^ j^^j ^^^ ^^^^ seised for forty years. It was 

determined that they might notwithstanding distrain for it: for 
the statute 32 Hen. 8. was intended to operate only where the 
avowant was driven to allege a seisin by force of some old statute 
of Limitation ; and that was when the seisin was material, and 
of such force that it should not be avoided in avowry, although 
it were by encroachment, as between the lord and tenanL But 
in the case of reservation or grant of a rent, there the deed is the 
title, and the beginning thereof appears ; no encroachment in 
that case shall hurt, nor is any seisin material. And this con- 
struction stands with the words of the act — ** No man shall make 
avowry and allege seisin, &c. ;" by which it appears that that 
branch extends only where the avowant ought to allege seisin. 
But where no seisin is requisite, it is out of the words and intent 
of the act ; for it intends to limit a time for the seisin, which 
seisin is required by law to be alleged ; and not to compel any 
one to allege seisin, where seisin was not necessary before. 

1 Inst 115 a. n. 64. The exemption of rent out of the statute 32 Hen. 8, 

should be understood with this qualification ; that the certainty 
of the rent should appear in the deed ; because otherwise the 
quantum of the rent is no more ascertained by the deed, than if 
there was not one existing. If therefore the rent is created by 
reference to something out of the deed, as by reserving such 
rent as the person reserving pays over, without expressing what 
that is ; and the latter not having commenced by deed, is one 
Collins V. of which seisin is the proper proof. In such a case seisin is 

2 Vera.m. equally necessary to both rents ; consequently, both ought to be 

equally deemed within this statute, 
Fealty»&c. 66. Fealty is within the letter of the statute 32 Hen. 8.; yet 

2 ^95. * Lord Coke says that fealty and all other incidental services^ 
Be^^'ti^lC ^^^^ ^^ heriot service, or to cover the lord's hall or the like, for 

3 Uv. 21. that they might not happen within the times limited by that 

act, were, by construction out of the meaning of it 
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66. Bond debts and other Bpecialties were not within the Bond Debts, < 
former statutes of Limitation. But where an action was brought i Burr. R. 434. 
on a bond, and the money did not appear to have been de- iTermR/^o! 
manded, or any interest paid for twenty years, this amounted to ^^®°K »• 

a presumption that the bond had been paid, (a) 19 Yes'. 196. 

67. We have seen that at common law no prescription could ^«»^^« teminu 

sets 

be maintained against the King ; nor was he bound by the 
statute 32 Hen. 8. ; and this privilege also extended to the 
lessees of the Crown. 

68. Thus where A. having a lease from the Crown for ninety- Lee ». Nomt, 

Cm EliE. 331 

nine years, and being out of possession for more than twenty Ruq. Eject 59. 
years, he notwithstanding recovered in ejectment; for A.'s pos- 
session was that of the King, against whom the want of posses- 
sion could not be legally objected. 

69. By the statute 21 Ja. 1. c. 6. it was enacted, that a quiet 
and uninterrupted enjoyment, for sixty years. before the passing 
of that act| of any estate originally derived from the Crown, 
should bar the Crown from any right or suit to recover such 



(a) [By the itat. 3 & 4 Will. 4. c. 27. 8. 40. it is enacted, that after the 31st Decem- 
ber 1833, money charged upon land and legacies, shall be deemed satisSed at the end 
of 20 years, if there shall be no interest paid, or acknowledgment in writing in the mean 
time. By sect. 41. no arrears of dower are, after the above day, recoverable for more 
than six yeara ; so also by sect. 42. no arrears of rent or interest of money, charged 
upon, or payable oat of land, are recoverable for more than six yeara. By stat. 3 & 4 
Will. 4. c. 42. s. 3. (14 Aug. 1833,) it is enacted that all actions of debt for rent upon 
an indenture of demise, all actions of covenant or debt upon any bond or other specialty, 
and all actions of debt, or teire facias upon any recognisance, and also all actions of 
debt upon any award, where the submission is not by specialty, or for any fine 
due in respect of any copyhold estates, or for an escape, or for money levied on any 
fieri facias, and all actions for penalties, damages, or sums of money given to the 
party grieved, by any statute then or thereafter to be in force, that should be sued or 
brought at any time after the end of the then session of parliament, shall be commenced 
and sued within the time and limitation thereinafter expressed, and not after ; namely, 
the said actions of debt for rent upon an indenture of demise, or covenant, or debt upon 
any bond or other specialty, actions of debt, or scire facias upon recognizance, within 
ten yeara after the end of the then session or within twenty yeara after the cause of such 
actions or suits, but not after ; the said actions by the party giieved, one year after the 
end of the then session, or within two yeara after the cause of such actions or suits, but 
not after ; and the said other actions within three yean after the end of the then session, 
or within six yeara after the cause of such actions or suits, but not after ; provided that 
nothing therein contained should extend to any action given by any statute, where the 
time for bringing such action was or should be by any statute specially limited.] 
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estate, ander pretence of any flaw in the grant, or other Axi&ct 
of title. This act, at the time it was made, secured the rights 
of such as could then prove a possessbn of sixty years : bot, 
from its nature, was continuaUy diminishing- in its effect, and 
departing from its principle ; so that some^ new law became 
every day more necessary, to secnre the possessions of the sub- 
ject from the claims of the Crown. 

60. It was therefore enacted by the statute 9 Geo. 3. c. 16. — 
^ That the Kiug'si Majesty, his heirs or successors, shall not at 
any time hereafter sue, impeach, question, or implead any person 
or persons, bodies politic or corporate, for or in anywise eon* 
cemiog any manors, lands, tenements, rents, tithes, or heredita- 
ments whatsoever, (other than liberties or franchises) or for or 
in anywise concerning the revenues, issues, or profits thereof, or 
make any title, claim, challenge, or demand, for or into the 
same, by reason of any right or title which hath not first aocmed 
or grown, or which shall not hereafter first accrue and grow 
within the space of sixty years next before the filing, issuing, or 
commencing of every such action, bill, plaint, information, com- 
mission, or other suit or proceeding, as shall at any time or times 
hereafter be filed, issued, or commenced for recovering the same, 
or in respect thereof; unless his Majesty or some of his proge- 
nitors, predecessors or ancestors, heirs or successors, or some 
other person or persons, bodies politic or corporate, under whom 
his Majesty, his heirs or successors, any thing hath or lawfully 
daimeth, or shall have or lawfully claim, have or shall have 
been answered by force and virtue of any such right or title to 
the same rents, issues, and profits of any honour, manor, or 
other hereditaments whereof the premises in question shall be 
part or parcel, within the space of sixty years ; or that the same 
have or shall have been duly in charge to his Majesty, or some 
of his progenitors, predecessors, or ancestors, heirs or successors, 
or shall have stood insuper, of record, within the said space of 
sixty years." 

61. The former statutes of Limitation only fixed certain periods 
within which different real and personal actions might be brought 
in the courts of common law ; and therefore did not extend to 
suits in equity : but the limitation of suits being founded in 
public convenience, and attended with so much utility, the 
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courts of equity have adopted principles analogous to those 
established by these statutes, as positive rules for their con- 
duct, (a) 
62. Thus Lord damden has said, that laches and neglect were Smith v. Clay, 

3 Bro C C 

always discountenanced in equity ; and therefore, from the begin- 639 n! 
ningof that juriadictiony there was always a limitation to suits, ami^^"' 
Expedit reipublknK ut sit Jims litium, i¥as a maxim that had pre- 2 SchoA« & 
vailed in Chancery at all times, without the h^lp of an act of 
parliament. As however the Court had no leg:islative authority, 
it could not properly define the time of bar by a positive rule ; it 
was governed by circumstances : but as often as parliament had 
limited the time of actions and remedies to a certain period in 
legal proceedings, the Court of Ohaocery had adopted that rule, 
and applied it to similar cases in equity ; for where the Legis- 
lature had fixed the time at law, it would have been preposter- 
ous for equity, which by its own proper authority always main- 
tained a limitation, to countenance laches beyond the period to 
which they had been confined by parliament ; therefore, in all 
cases where the legal right has been barred by parliament, the lO Ves. 466. 
equitable right to the same thing has been concluded by the 
same bar. 

63. In consequence of these principles it has been long 
settled, that where a mortgagee has been in possession for twenty 
years, without claim, that circumstance may be pleaded to a bill 
for redemption; unless there be an excuse by reason of im- 
prisonment, infancy, coverture, or absence from the kingdom. Tit. 15. c. 9. 
For as the statute 21 Ja. 1. ha4 made twenty years' possession a 



(a) [By sect 24. stat. 3 & 4 Will. 4. c. 27. it is enactedp that after th« said 3 Ut <Uy 
of Dec. 1833, do person clatraiug any land or rent in equity, shall bring any suit to re- 
cover the same bat within the period dttriag which, by virtve of the provisions hereinbe- 
fore contained, he might have made an entry or distress, or brovghl an aotiga le reeover 
the same respectively* if he had been entitled at law to sach estate, interest, or right in 
or to the same, as he shall claim therein in equity. And by sect. 25 it is enacted that 
when anyiand or rent shall be vested in a trustee upon any express trust, the right of 
the «Mlia fM trust, or any person claiming through htm, to bring a suit against the 
trastoe, or any penon claiming through him, to recover such land or rent, shall be deem- 
ed to have first accrued, according to the metning of this act, at and not before the time 
at which such land or rent shall have been conveyed to a purehaser for a valuable con- 
sideration, and shall then be deemed to have aecnied only as against such purehaser 
and any person claiming thiough him.] 
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ADstr. R. Vol. bar to an entry and ejectment, there was the same reason for 

lii.^66^^**' allowing it to bar a redemption, (a) 

64. It has been generally said that tmst estates are not 
within the statutes of Limitation (A) : but this proposition only 
applies to cases arising between a cestui que trust and his 
trustee, (c) where there is no adverse possession ; for Lord 
Hardwicke has justly observed that this rule holds [only as 
between cestui que trust and trustee, and not] between the cestui 
que trust and trustee on the one hand, and strangers on the 
other, as that would be to make the statute of no force at all ; 

LeweUiD v. because there was hardly any estate of consequence without 

\^n!^Abri25f ' ^^^^ trust, and so the act would never take place ; therefore 

^^' Ca- Ab. where a cestui que trust and his trustee were both out of posses- 

sion for the time limited, the party in possession had a good bar 
against both of them. 

Tii. 12. c. 2. 66. It has been already stated that trust estates of freehold 

are considered, in equity, to be as liable to be devested by 
abatement or intrusion as legal estates are at law ; for otherwise 
it would be extremely di£5cult to ascertain in what cases, and 
from what periods, the statutes of Limitation should affect 
them. 

66. With respect to equities of redemption it has been settled 
in the following case that where a person has made a mortgage 
in fee, and continues in possession of the estate, paying the 
interest of the mortgage, he is considered at law as tenant at 

Vid.aup.Titi5. will to the mortgagee of the legal estate : but in equity he is 

held to be the entire owner therepf, subject only to the payment 
of the mortgage. That his possession being nearly similar to 
that of a cestui que trust of a freehold estate, may be abated or 
devested by the entry of a stranger, on the death of the mort- 
gagor ; and that in such case the negligence of the heir of the 
mortgagor, in not claiming the estate within twenty years after 
such entry, will bar him from any remedy in equity. 

(a) [By itat. 3 & 4 Will. 4. c. 27. s. 28. it is enacted, that a mortgagor shall be 
barred at the end of twenty years, from the time when the mortgagee took posMasioo, 
or from the last written acknowledgment.] 

(h) [Vide sopra, sect. 61. note.] 

(e) [This rale only applies to the case of an express trust, and not to that of a ooo- 
stnictive trust, 17 Ves. 97. See also Sugd. V.& P. p. 338. Ed. 6.] 
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67. George Earl of Orford having made a settlement of the Cholmondeley 
estate in question in 1781, with a power of revocation, made a 2Merivale's 
mortgage of it in fee in 1786, which it was agreed only operated ^" ^^^* 
as a revocation pro tatito, and continued in possession during 
the remainder of his life, paying the interest of the mortgage. 
Upon his death Mr. Trefusis, who afterwards became Lord 
Clinton, entered, conceiving himself entitled to the estate under 
the settlement of 1781 ; and paid the interest of the mortgage 
during his life. Upon his death Lord Clinton, as his eldest son 
and heir, entered and continued to pay the interest of the mort- 
gage. George Earl of Orford was succeeded by his uncle Horace 
Earl of Orford, who, by a codicil to his will, devised all his real 
estates to Mrs. Damer in fee. 

The Marquis of Cholmondeley, as the heir at law of Horace 
Earl -of Orford, who was the uncle and heir at law of George 
Earl of Orford, and Mrs. Damer, as the devisee of Horace Earl of 
Orford, filed their bill in the Court of Chancery against the 
mortgagee and Lord Clinton for redemption of the mortgage to 
which Lord Clinton pleaded an uninterrupted possession of 
upwards of twenty years. 

The cause was heard before Sir William Grant, M. R. who 
delivered his opinion in the following words : — '^ I come now to 
the third question, upon the effect of the length of time. It 
seems to me that there is no room in this case for the operation 
of the statute of Limitations ; there is a possession of twenty 
years, but not in the character of owner of the legal estate, 
or under any claim of being so entitled. The subsistence of the 
mortgage has been all along recognized, and nothing but the 
equity of redemption was ever claimed by Lord Clinton. Even 
at law it is not mere possession that is sufficient to bar the 
claim of the owner ; there must be something tantamount to a 
disseisin. Now though there may be what is deemed a seisin 
of an equitable estate, there can be no disseisin of it. First, 
because the disseisin must be of the entire estate, and not of 
a limited and partial interest in it ; the equitable ownership, as 
separated from the legal ownership, cannot possibly be the sub* 
ject of disseisin. And, secondly, because a tortious act can 
never be the foundation of an equitable title. In the case of 
Hopkins v. Hopkins, in 1 Atkyns, Lord Hardwicke, speaking Pa. 691. 
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GUI be ginwd by^ 
It is trae, it may 
fliecalai f«e Innf my be 
tbftt b flB MBMBt of bindiiig the kgal eitate: 
■o crtaie can be giiiied by disseisai, abate- 
mUtiik irmti €amiuma: If Geoi]ge Eail of 
Orfindhad Aed aeiaedorthe legal fce, tbe late LorI Clintoo, 
wbocBtered od his dcatb, voold have gaiaed an estate by ahate- 
arfaaeh coaU oaly be dcfcated in the int instance by entry; 
kacjuit cast, by an action ; and after twenty yean' 
of the poaeBon no q ec tm e u t could have been 
Bnteqnity docs not acknowledge that Lonl Clinton, 
by entering vithont title, gained any eqaitable inteiest in the 
eifate; and a legal inteRst he does not profess to haTeaoqaiied. 
An equitable title b^ undoubtedly bebancd by length of time, 
but it cannot be shifted or transfened. What was once my 
equity, by my laches may be whoDy axtingaished : but it can- 
not, without my act, becooM the equity of another person. It 
does not therefiaefoDow that an equity can beaequiredby length 
of possession, because by length of possession it may be barred* 
Here it is admitted that the equity of redemption subsists ; and 
so long as it subsists, the question to whom it belongs must 
remain open* S o me bod y is entitled to redeem, and to have a 
conveyance of the legal estate. To whom is the Court to direct 
the conveyance to be made ; to him who shews a title, ar to 
him who has nothing to shew bat a possession of twenty years. 
If to the latter, then a twenty years' possession most constitute 
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not only a bar, but a positive title, to an equitable estate. Lord 
Hardwicke's position would no longer be true ; for disseisin^ or 
abatement, or intrusion, would be available mod^s of acquiring 
equitable estates. 

" It will not be disputed that an equity of redemption is an 
equitable right ; for it is only in equity that, after forfeiture, it has 
an existence. And although the equitable ownership be in the 
mortgagee, yet his ownership is of a more precarious nature than 
that of any other cesitU que trust* In general a trustee is not 
allowed 'to deprive the cestui que trust of .the possession: but a 
mortgagee may assume the possession whenever he pleases; and, 
therefore, the mortgagor is called tenant at will to the mort- 
gagee. And in point of possession he is so even in equity ; for 
a court of equity never interferes to prevent the mortgagee from 
assuming the possession. It cannot be said, therefore, that 
Lord Clinton, who acknowledged the title of the mortgagee, has 
had any other than a precarious and permissive possession, 
which would be insufficient for the acquisition of a right, even 
supposing that by any possession an equitable right could be 
acquired. By the civil law prescription can only run in favour 
of him. — Qui neque vi, neque dam, neque precario possidet* The 
permissive possession, however long it might in point of hct en* 
dure, could never ripen into a title against any body ; for it is 
not considered as the possession of the precarious occupier, but 
of him upon whose pleasure its continuance depends* 

" Lord Hardwicke says, I forget in what case, that the cestui 
que trust may disseise his trustee, and gain the legal estate. 
Doubtless the legal estate may be gained by disseisin ; but that 
shews that the cestui que trust may have a substantive inde- 
pendent possession. But a mortgagor never can disseise his 
mortgagee. Why ? Because his possession is not properly his 
own, but that of the mortgagee. 

** In Harmood v. Oglander, it was considered as doubtful whe- 
ther the trust continued to subsist, and whether the long posses* 
sion had not disseised the trustee himself. And it was conceived 
by Lord Alvanley first, and afterwards by Lord Eldon, that 
if it subsisted, and if the trustee could recover, as having the 
legal estate, it was consequential that the right of one of the 
cestui que trusts could not be barred by the length of time 



TWf XXXI. Pnxriptiam. Ck. II. $. 67. 

whitk he kad beat oct of poiKSMo. Oa that gioond 
htmi M i frtpiifwf m the caat of Lawley v. Lawley in 9 Mod. 
u w u f ttled the piea of the itatnte of Limitatioos, oa the 
gro«Bd that the legal ertate was ia tmstees. There was a mar- 
th»i,t r owe of the tiwsts was to pay the rents and pro- 
to the wife, if ihe swrvived, swch as the estate was then let 
The hashaad, daring his life, grestly increased the rents of 
ntiti ; and opon his death the wife enjoyed the whole of the 
icntSy ■tttifig no dislinctioo bet we en the original rent, and the 
added rent. Aboat feorteen years after her death the heir at 
law filed a bili far the parpose of reoeiTing the sarplas rents. 
The statute of limitatiops was pleaded ; and on the ground I 
have stated, that the estate was in tmsteesy Lord Macclesfield 
disallowed the plea. 

** Sow it is perfectly dear that under any other ciicumstanoes 
the dfiaand far those rents woald have been barred : bat it was 
co n cei fe d that ao long as the tmst sabsisted, so kmg it was im- 
poisibh theccrfai yae /mrf could be barred. The ceshd que iruMt 
eowld only be barred by barring and excluding the estate of the 
trustee. Now in this case the trust subsists ; the mortgagee is 
trustee of the legal estate for the person who has the equity of 
redemption ; and I am of opinion that the person who has the 
equity of redemption is the plaintiff Mrs. Darner, as the devisee 
of Horace Earl of Orfocd ; for as there could be no disseisin of 
an equitable estate, there could be nothing to prevent his de- 
vising this interest; and the general words of his will are suf- 
ficient to include it. It does not appear to me therefore that 
Lord Chdmondeley could have any other interest in this estate 
than Mrs. Damer has thought fit to convey to him, if she has 
conveyed any, of which there is not any evidence in the cause ; 
and therefore I do not conceive that I can take notice of the 
existence of the fact.*' 

Sir W. Grant made no decree, having sent a case to the 
Tiu 32. c. 20. judges of the Court of K. B. for their opinion on the construc- 
tion of the deed of settlement ; and resigned before the opinion 
was returned. The case was therefore reheard before Sir Thomas 
Plumer who declared himself to be of a different sentiment from 
Waik^ his predecessor. He said that with respect to the dictum in 

Rep. 1. Hopkins v. Hopkins, he had been favoured with a manuscript 

note of that case in Lord Hardwicke's own handwriting, in 



\ 



Title XXXI. Prescription. Ch. 11. s. 67. 466 

which instead of tlie words^ — ** while the trust continues/' that 
constitute the last sentence of that dictum^ in Atkyns, the 
words were '* while the trustee continues in possession of the 
Ibnd;'' so that it did not apply to this case. 

That lets to the case of Harmood v. Oglander it had not the 
least resemblance to the present one ; for it related to fee-farm 
rents, which were not within the statutes of Limitation ; and 
the opinionii there given by Lord Alvanley and Lord Eldon did 
not apply to this case. As to that of Lawley v, Lawley, he had 
been fnhiished with a copy of it from the Register's Book, from 
wiiich it appeared that the report of it in 9 Mod. was perfectly 
contrary to the real truth. 

That Lord Redesdale, in the case Hovenden v. Annesiey^ had 2 Schoaies & 
8aid he thought the statutes of Limitation must be taken vir- ^^^^y* ^ * 
tually to include courts of equity ; for when the Legislature by 
statute limited the proceedings at law in certain cases, and pro- 
vided no express limitations for proceedings in equity, it must 
be taken to have contemplated that equity followed the law, and 
therefore it must be taken to have virtually enacted, in the same 
cases, a limitation for courts of equity also. 

His Honour concluded with saying that he thought time was 
a bar to this equitable claim by analogy, as it would be if it 
were a legal estate ; and upon that ground he ordered the bill 
to be dismissed. 

Upon an appeal to the House of Peers^ Lord Eldon said he 2 Jac. & 

Walker's 

could not agree to, and had never heard of such a rule, as that Rep. i9o« 
adverse possession, however long, would not avail against an 
equitable estate. He meant where there was no duty which the 
person ^ho had it had undertaken to discharge for him against 
whom he pleads adverse possession. The possession of Lord 
Clinton was adverse : it had been said, that it was taken by 
consent, founded on mistake ; but that did not make the pos- 
session the less adverse, beci^use Lord Clinton took and kept it for 
himself; where he owed, as it appeared to him, no duty to Lord 
Orford. He concluded by stating his opinion to be, that adverse 
possession of an equity of redemption for twenty years was a bar 
toanoth^ person claiming the same equity of redemption ; and 
worked the same effect as disseisin, abatement, or intrusion, with 
respect to legal estates ; and that for the quiet and peace of 
titles, and of the world, it ought to have the same effect 
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. Lord Redesdale was clearly of opinion, that the plaintifis 
were barred by the effect of the statute of Limitations^ and that 
the bill should therefore be dismissed. He wished it to be iid> 
derstood that his decision rested principally on that ground. 
He remarked that it bad been ai^ned that the Marquis Chd- 
mondeley might, at law, have had a writ of right; that was a 
writ to which particular privileges were allowed : but courts of 
equity had never regarded that writ, or writs ciformedon, or 
others of the same nature ; they had always considered the pro- 
vision in the statute of James, which applied to rights and 
titles of entry, and in which the period of limitation was twenty 
years, as that by which they were bound ; and it was that npoa 
which they constantly acted. He considered that the statute 
was a positive law, which ought to bind courts of equity, and 
that the Legislature must have supposed that they would rega- 
late their procedings by it. Sir Thomas Plumer's decree wai 
afRrmed. (a) 

(a) The only question in this case was» whether a stranger, bj an entry on sn tatik 
in mortgage, the mortgagee not being in possession, could divest the estate, vd 
thereby acquire a possession adverse to that of the person who was entitled to the eqo^ 
of redemption. 

Now an equity of redemption being nearly similar to a trust estate, and Lord Hud- 
wicke having held, that there might be an equitable seisin of an equity of redemption bj 
the receipt of the rents ; it seems to follow that a tortious entry on an equity of redenp* 
tion, and a receipt of the rents by a stranger, would, in equity, be attended with thi 
same consequences as a disseisin or abatement at law ; for the analogy between kgil 
and trust estates should be carried throughout. Lord Hardwicke's doctrine is ivM 
on the great and fundamental principle upon which the Court of Chanoeiy has uid 
since the time of Lord Nottingham, namely, that equity should follow the law; for, tf 
Lord Cowper has said, 1 P. Wms. 108. If there were not the same rules of propot^ii 
all Courts, all things would be at sea, and under the greatest uncertainty. 3 Blacks 
Com. 441. There are, indeed, two cases in which equity has, in the constnictiaotf 
trust estates, deviated from the rales of law ; that of dower, which is universally alkW 
to be wrong ; and that of escheat, which has not met with any approbation. 

Sir W. Grant, relying on a dictum in Atkyns, states the effect of an entry on t leg^i 
estate ; and then denies that the same efiect, or any thing analogous to it, follows fro* 
an entry on a trust estate, or an equity of redemption ; and proceeds to say tbstlb 
Trefusis entering without title, upon the death of Geoi^ Earl of Orford, did notgai, 
any equitable interest. 

It is admitted, that the entry of Mr. Trefusis did not divest the estate of the 
gagee, because he acknowledged it, by paying him interest : but as to Earl Hortee, H 
whom the equity of redemption, conjoined with the right of possession descended; ■! 
entry being inconsistent with his estate, and destructive of the equitable seisin and ii* 
terest which descended to him, divested it ; and Mr. Trefusis acquired a possesaioD w 
verse to that of Earl Horace. To divest is merely to turn out of possessioni or lof^ 
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68. Where fraud is charged, the defendant cannot plead the 
statute of Limitations to the discofery of his tide, but must 
answer to the fraud, (b) 

vent the acquisidoD of a posaeauon ; and the entry of a stranger upon a vacant poues- 
sion, is a divesting of the possession of the person entitled. Therefore if the maxim 
that equity follows the law is adhered to, the entiy of Mr. Trefusis upon the death of 
£arl George, must be considered as an equitable abatement, and a divesting of the 
estate of Earl Horace ; for it cannot be denied but that, in the words of Lord Coke, 
1 Inst. 277 a. a stranger interposed himself between the death of the ancestor and the 
entiy of the heir. 

Where a stranger enters on an estate held as an equity of redemption, without ac- 
knowledging the mortgage, he divests the estate of the mortgagee ; if he pays him in-» 
terest on the mortgage, he thereby admits the mortgage, so that his possession being 
consistent with the estate of the mortgagee, does not divest it : but as the person to 
whom the equity of redemption really belongs is entitled to the surplus of the rents, after 
payment of the interest, the receipt of that surplus by a stranger, to his own use, is 
clearly adverse to it ; for the acknowledgment of one title does not necessarily operate 
as an acknowledgment of another title, not derived from it. The acknowledgment of a 
mortgage is an acknowledgment of the title of the mortgagor : but is not an acknowledg- 
ment that A., and not B., is entitled to the equity of redemption. 

'When, therefore, Mr. Trefusis entered on the death of £ari George, and paid the 
interest of the mortgage, he acknowledged the title of the mortgagee, and also that of 
Earl George, who made the mortgage. But when he applied the surplus of the rents 
to his own use, he certainly did not acknowledge the title of Earl Horace to that surplus, 
bat thereby divested the equity of redemption. 

There is one material difference between a trust estate and an equity of redemption ; 
namely, that, in the case of a trust estate, the trustee is bound to defend the title to the 
land ; whereas a mortgagee is not under any such obligation. Now, in consequence 
of this difference, when Mr. Trefusis entered on the death of Earl George, Earl Horace * 
could not, as in the case of a trust estate, compel the mortgagee to make an entry on the 
land ; for while the mortgagee received his interest, he must be presumed to be per- 
fectly indifferent as to who was entitled to redeem, and therefore could not be expected 
to interfere ; still less to embark in a lawsuit, for the purpose of ascertaining a matter in 
which he was not concerned. Earl Horace was, therefore, bound to vindicate his right 
to the equi^ of redemption, which then accrued to him, by making an entry ; and if 
that was resisted, by filing bis bill in Chancery -, and his acquiescence for twenty years 
ought to have the same effect, in equity, as a iu)nclaim for that period, at law. 

The reasons upon which Sir W. Grant founded his opinion in this case, have a most 
dangerous tendency ; for if it should be established that there can be no abatement, and 
consequently no adverse possession of a trust estate, or of an equity of redemption, then 
the doctrine of limitation, as adopted by the courts of equity, ivill be inapplicable in 
every case where an outstanding legal estate, which happens perpetually, or an out* 
standing mortgage, which is also extremely conmion, can be shewn to exist ; for it fol- 
lows from his reasoning, that if Mr. Trefusis and his descendants had been in the quiet 
and uninterrupted possession of the estate for a century, the decree must have been the 
same. — Note hy Mr* Cruim* 

(b) [By Stat 3 & 4 Will. 4.C.27. sect. 26. it is enacted, that in every case of a con- 
cealed fraud, the right of any person to bring a suit in equity for the recovery of any 
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69. A bill was brought for a discovery of the defendant's title^ 
charging fraud in the defendant, and praying to be let into pos- 
session of the estate. The defendant pleaded the statute of 
Limitations, both to the discovery and relief. 

Lord Hardwicke was of opinion that the defendant could not 
plead the statute of Limitations to the discovery: but must 
answer the fraud. That as the defendant had pleaded it, it 
was in the nature of a demurrer ; for the defendant not averring 
any fact to which the plaintiff might reply* but resting it on 
facts of the plaintiff's own shewing; if he was to allow the 
plea, the plaintiff could not take exceptions to the answer^ and 
therefore over*ruled the plea. 

70. In another case Lord Hardwicke is reported to have 
said — ''There may be a case where the circumstance of con- 
cealing a deed shall prevent the statute's barring : but there it 
roust be a voluntary and fraudulent detaining ; for to say that 
merely having an old deed in one's possession, shall deprive a 
man of the benefit of the act, is going too far ; and would be a 
hard construction of a statute for quieting possessions : it must 
therefore be an intentional concealment." 

71. It is said» that if a person sues in Chancery, and pend- 
ing the suit there, the statute of Limitations attaches on his 
demand, and his bill is afterwards dismissed ; the matter being 
properly determinable at law, the Court will preserve the plain- 
tiff's right, and will direct that the defendant shall not plead 
the statute of Limitations in bar to the demand. But in another 
case it was said that the Court of Chancery would allow the 
statute of Limitations to be pleaded, unless the party in such 
suit was stayed by act of the Court, as by an injunction. 

72. A legacy given out of real property is only recoverable in 
a conrt of equity, and therefore is not within the statutes of 
Limitation. It follows that length of time alone will not bar it : 



land or rent, of which he, or any penon through whom he claims, may have been de- 
prived by such fraad, shaU be deemed to have first aocraed at, and not before the time 
at which such fraud shall, or, with reasonable diligence, might have been fii«t known or 
discovered : provided that nothing in this clause contained shaU enable any owner ol 
lands or rents to have a suit in equity for the reooveiy of such lands or rents, or for set- 
ting aside any conveyance of such lands or rents on account of fraud, against any )kmi 
fdt purchaser for valuable consideration, who has not assisted in the commission of soch 
fraud, and who, at the time that he made the purchase, did^not know, and had no rea- 
son to believe, that any such fraud had been committed.] 
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but it will raise a preeumption of payment, which, unless re- 
pelled by evidence of particular circunutanceB, will be conclusive. 

73. In « modern case, where a bill was brought for the pay- Jonet v. 
raeot of a legacy, which was resisted on the ground of presumed 2Vei.iaa.'ll> 
payment, arising from the length of time that had elapsed with- 
out any demand, which was above forty years ; and because 
the representatives both real and personal, and all the persons 
who could throw any light on the subject were dead ; Lord 
Commissioner Eyre said — " It is a presumption of fact in legal 
proceedings before juries, that claims, th^ most sdemnly esta- 
blished on the face of tfaem, will be presumed to be satisfied, 
after a certain length of time. Courts of equity would do very 
ill by not' adopting that rule. So essential is it to general 
justice, that though the presumption has often happened to ba 
against the truth of the fact, yet it is better for the ends of 
general justice, that the presumption should be made and 
favoured, and not be eauly rebutted, than to let in evidence (^ 
demands of this nature, from which infinite mischief and in- 
justice might arise." 

The Court presumed that the legacy was paid, and dismissed Vide lup. dols 
the biU. (a) to^56.|*g* 

(a) [See Mantmoc v. Willimu, M3S. died 1 Ropei'* Leguiei, 792. Ed. 182B— 
Heaid b^Dra Sir Joha Leach, V.G. 1833. Cunpbell e. Graham, I Ra». & Hjl. 
4S3. tod *tat.3 & 4 WUI. 4. c. 27. ■. 40. mpra lecL 56. Dote (t).] 
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